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The Applicant. who was born to unmarried parents in the United Kingdom in 1982. seeks a 
Certificate of Citizenship indicating she derived U.S. citizenship from her mother. ,<..,'ee Immigration 
and Nationality Act (the Act) section 321 of the Act. 8 U.S.C. ~ 1432. repealed hy Sec. 103(a). title 
I. Child Citizenship Act of2000 (CCA). Pub. L. No. 106-395. 114 Stat. 1631 (2000). Generally. to 
establish derivative citizenship under former section 321 of the Act. an individual born abroad to 
foreign national parents between December 24. 1952. and February 26. 1983. must satistY certain 
conditions, including residence in the United States as a lawful permanent resident and naturalization 
of both parents. before his or her 18th birthday. If only one parent naturalized before the individual 
was 18 years old. he or she may still derive U.S. citizenship. provided that one of the following three 
conditions is met: that individual"s non-naturalized parent is deceased. the naturalized parent has 
custody over the individual after a legal separation or divorce. or. if the individual was born to 
unmarried parents and is claiming to be a U.S. citizen through a naturalized mother. his or her 
paternity must not have been established by legitimation. 

The Director of the Chula Vista Field Office. San Diego. California denied the application. 
concluding that the Applicant was ineligible to derive citizenship solely from her naturalized U.S. 
citizen mother because her father·s signature on the birth certificate established paternity. and she 
was subsequently legitimated by operation of English law. The Director further determined that the 
Applicant also did not derive U.S. citizenship under section 320 of the Act. ~ U.S.C. ~ 143 I. as 
amended by the CCA. because she was over 18 years old when that section \vent into clfect on 
February 27. 200 I. 1 

On appeal. the Applicant submits additional evidence and asserts that her paternity was not 
established because her parents did not marry. her father did not sign the birth certificate. and he 
never paid child suppmi or sought custody. 

1 The Applicant does not contest this determination on appeal and there is nothing in the record to suggest that it was 
incorrect. Accordingly. we will not address the Applicant\ eligibility for derivative citizenship under section 320 of the 
Act. 
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Upon de nom review. we will sustain the appeal. The preponderance of the evidence in the record 
demonstrates that the Applicant's paternity has not been established by legitimation 'v\ithin the 
meaning of former section 321(a)(3) of the Act and that she is therefore eligible to derive U.S. 
citizenship from her mother. 

I. LAW 

The Applicant was horn to unmarried parents in England. United Kingdom in 1982. Her 
mother subsequently married an individual who is not the Applicant's father. In 1990. the Applicant 
was admitted to the United States as a lawful permanent resident with her mother. stepfather. and her 
siblings. Her mother became a U.S. citizen through naturalization in \997. when the Applicant v.·as 
14 years old. The Applicant's father has always lived in England and is not a U.S. citizen. 

To determine if the Applicant derived U.S. citizenship from her mother based on the above facts. we 
apply "the law in effect at the time the critical events giving rise to eligibility occurred."' ,\'ee 
Minasyan v. Gonzales. 401 F.3d I 069, 1075 (9th Cir. 2005). The last critical event in the case 
before us is the Applicant's 18th birthday in 2000. At that time. tormer section 321 or the 
Act provided. in pertinent part. that: 

(a) A child born outside of the United States of alien parents. or of an alien parent 
and a citizen parent who has subsequently lost citizenship of the United States. 
becomes a citizen of the United States upon fulfillment of the following 
conditions: 

( 1) The naturalization of both parents: or 

(2) The naturalization ofthe surviving parent if one ofthc parents is deceased: 
or 

(3) The naturalization of the parent having legal custody of the child when 
there has been a legal separation of the parents or !he nafurali::afion of the 
molher i{lhe child was horn oul ofwedlock and the pafemity o{lhl! child 
has nol heen eslah/ished by legilimalion: and if-

( 4) Such naturalization takes place while such child is under the age of I R 
years: and 

(5) Such child is residing in the United States pursuant to a lawful admission 
for permanent residence at the time of the naturalization of the parent last 
naturalized under clause (I) of this subsection. or the parent naturalized 
under clause (2) or (3) of this subsection, or thereafter begins to reside 
permanently in the United States while under the age of I X years 
(emphasis added). 
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Because the Applicant was born abroad. she is presumed to be a foreign national and bears the 
burden of establishing her claim to U.S. citizenship by a preponderance of credible evidence. S£'e 
l'vfatter ofBaires-Larios. 24 I&N Dec. 467. 468 (BIA 2008). 

II. ANALYSIS 

The record reflects that the Applicant has satisfied several of the conditions in former section 321 of 
the Act, as she was under the age of 18 years when she began residing in the United States as a 
lawful permanent resident and when her mother naturalized. The remaining issue is whether the 
Applicant's paternity ''has not been established by legitimation:· as required under former section 
32l(a)(3) to show that she was eligible to derive U.S. citizenship solely from her mother.2 

The Director found that although the Applicant's parents did not marry. inclusion of the father·s 
name on her birth certificate established paternity. and she was later legitimated by operation of law 
when England passed the Family Law Reform Act 1987. On that basis. the Director concluded that 
the Applicant's paternity was established by legitimation before she vvas 18 years old. and that she 
therefore did not qualify to derive citizenship from her mother. 

On appeal, the Applicant submits a letter. purportedly hom her father. and asserts that he ne\ er 
signed the birth certificate in acknowledgment of paternity. as he was not present at the time of her 
birth. She further states that she did not have a parent-child relationship with her father from the 
time she turned two years old until she was a teenager. and that he did not even know she 
immigrated to the United States. The Applicant claims that because the parents also did not marry. 
her paternity was never established. 

We have reviewed the entire record and tind that the Applicant is eligible to derive U.S. citizenship 
from her mother pursuant to former section 321 (a)(3) of the Act because her paternity has not been 
established by legitimation in England. where she lived until 1990. or in California. where she 
resided with her mother after lawful admission to the United States for permanent residence and 
before her I 8th birthday. 

A. Paternity and Legitimation 

Because the Applicant's arguments focus on establishment of paternity by her father. we must tirst 
clarify that although former section 321 (a)(3) of the Act contlates concepts of ··paternity" and 
"'legitimation." those terms have different meanings. "Paternity" pertains to the identity of the 
child's father. and is a question of tact. "'Legitimation:· in turn. is a legal concept. as each country or 

2 The Applicant does not claim derivative citizenship under former section 321 (a)( I) or (a)(2) of the Act. and the record 
contains no evidence that her father became a naturalized U.S. citizen. or that he passed away prior to the Applicanrs 
18th birthday. as required under these sections. Nor does she claim that her parents were divorced and her mother had 
legal custody. as required to establish derivative citizenship under the first clause of former section 321 ( a)(3) of the Act. 
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state possess "'the power to define what constitutes [legitimacy or illegitimacy]. to regulate it. or 
even to abolish any distinctions founded upon it. .. Anderson\'. Holder 673 F.3d I 089 (9th Cir. 2012 
(citing Lau v. Kiley. 563 F.2d 543. 549 (2d Cir.l977)). Thus. a child born out of wedlock in a state 
or country that distinguishes between children based on the marital status of their parents is not 
necessarily "'legitimate" or ·'legitimated" even if his or her paternity is established.' 

Here. the evidence is sufficient to determine the Applicant's paternity. Her birth certificate includes 
the names of both parents. and states that her birth was formally registered in England in January 
1983 based on the information they provided "'by declaration dated 30th December 1982... At that 
time, the registrar could not legally enter the name of an illegitimate child's father in the registry of 
births except when the mother and the person acknowledging himself to be the father of the child 
jointly requested it. and that person signed the register with the mother.4 Accordingly. the inclusion 
of the Applicant's father on her birth record in this case indicates that he acknowledged paternity. 
Although on appeal the Applicant submits a letter. purportedly from her father. in which he states he 
was in prison when the Applicant was born and could not sign her birth record. we cannot afford this 
letter signi fie ant evidentiary weight as it does not include the father· s contact information. nor is it 
accompanied by identifying documents. or evidence to corroborate his claim of incarceration. We 
conclude. therefore. that the facts concerning the Applicant's parentage in her birth record arc 
accurate, and that her paternity was established shortly after she was born. 

However. as stated above. establishment of paternity alone is not dispositive on the issue of 
"'paternity by legitimation" in former section 321(a)(3) of the Act. Accordingly. we must next 
consider whether the Applicant was also legitimated by her father in a state or country in which she 
or her father was domiciled before she turned 18 years of age. 5 

B. "'Paternity Established by Legitimation" Under Former Section 321 (a)(3) of the Act 

The Board of Immigration Appeals (the Board) interpreted the phrase "paternity ... has not been 
established by legitimation .. in former section 321 ( a)(3) of the Act to mean that "where a jurisdiction 
requires an affirmative act to legitimate an out-of-wedlock child. paternity is not established without 
the requisite act even if the jurisdiction has enacted a law to place children on equal footing without 
regard to the circumstances oftheir birth ... lv!affer of'Cross. 261&N Dec. 485.490 (BIA 2015). In 
lvfaffer of Cross. the Board affirmed. in part. its prior holdings in !'vtatter of !fines. 24 l&N Dec. 544 
(BIA 2008) and l'v!atter of Rol1'e. 23 I&N Dec. 962 (BIA 2006). with regard to legitimation in 
Guyana and Jamaica in the context of derivative citizenship proceedings under former section 
321(a)(3) of the Act. In those cases. the Board found that although both countries enacted laws that 

'See e.g. Flores-Torres, .. Holder. 680 F. Supp. 2d 1099. 1105 (N.D. Cal. 2009) citing S.Rcp. No. 81-1515. at 692-693 
(holding that "[a]s a general proposition. legitimation is accomplished by the marriage or the parents with 
acknowledgement or paternity by the putative father.") 
'See section I 0 or the Births and Deaths Registration Act, 1953. I &2 Fliz. 2 Ch. 20. 
http:liwww .legislation.gov .ukiukpga/EI iz2/ 1-2/20 
'The law of the child's residence or domicile. or the law of the father's domicile. is the relevant law to determine 
whether a child has been legitimated. 12 USCIS Policy Manual H.2(B). hllps:i.'www.uscis.gO\Ipolicymanual. 
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etlectively eliminated legal distinctions between children born in wedlock and those horn out of 
wedlock, they retained a formal means of legitimating - the marriage of biological parents. Thus. 
for derivative citizenship purposes, paternity could be established by legitimation only through 
affirmative act of parental marriage. Because the parents of the respondents in Hines and Rmre did 
not man·y. the Board found that their paternity had not been established by legitimation and they 
could therefore derive citizenship from the naturalization of their mothers under former section 
32J(a)(3). lv!afler o(Cross. 26I&N Dec. at 490. 

Accordingly, to determine whether the Applicanfs paternity has. or has not been established by 
legitimation for the purposes of derivative citizenship under f()fmcr section 321 (a)(3) of the Act. we 
must look to the laws of the jurisdictions where the Applicant and her tat her resided bef(m: her 18th 
birthday to ascertain whether they distinguished between children based on the marital status of their 
parents and. if so, whether they required atlirmative act or acts to legitimate an out-of-wedlock child. 
The record in this case reflects that the Applicant lived in England until she \vas admitted to the 
United States for permanent residence in 1990, and her tathcr has always resided there. There is also 
evidence, including the Applicant's immigrant visa application. her school records. as \veil as the 
information on her mother's Form N-400, Application ft)r Naturalization. which indicates that fi·om 
1990 until she turned 18 years old in 2000 she resided with her mother in California. We 
will therefore consider whether the Applieanrs paternity has been established by legitimation under 
the laws of England and California. 

I. Legitimation in England 

At the time of the Applicant's birth in 1982. the I ,egitimacy Act 1976 (the 1976 Act) provided that a 
child born out of wedlock to a father who, like in this case. was domiciled in England or Wales. 
could only be legitimated by the parents' marriage.6 As the Applicant's parents did not marry. she 
was not legitimated under the 1976 Act. But. the Director determined that the Applicant \vas 
subsequently legitimated by operation of law when England enacted the Family Law Reform Act 
1987 (the 1987 Act), which is still in effect. We find. however. that the Applicant's paternity has not 
been established by legitimation within the meaning of former section 321 (a)(J) of the Act. because 
the 1987 Act did not eliminate alllega1 distinctions between children born to married and unmarril:d 
parents and retained procedures for legitimation, which the Applicant's father did not fulfill. 

The Board has recognized that a change in law may serve as a legitimating act. and that "[ w I hen a 
country where a [child] was born and resides eliminates a// legal distinctions between children born 
in wedlock and children born out of wedlock, all natural children are deemed to be the legitimate or 
legitimated offspring of their natural father from the time that country' s lav.·s are changed ... Mutter 
ojHernande::. 19 I&N Dec. 14. 17 (BIA 1983) (emphasis added). To determine whether the passage 
ofthe 1987 Act in England served to legitimate the Applicant. we consulted a 2015 advisory opinion 
from the Library ofCongress (LOC 2015). Global Research Division (LL File No. 2015-011946). 
According to this opinion, the legal disadvantage to children born out of wedlock in England was 

" See section 2 ofthe Legitimacy Act 1976. c. 3 1, http://www.legislation.gov.uk/ukpga/ 1976/3 11contents 
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almost entirely eliminated through section 1 of the 1987 Act7 which took effect in April 1988. when 
the Applicant was under the age of 18 years. The 1987 Act. however. did not abolish the concept of 
illegitimacy or remove all areas of legal discrimination against children born out of wedlock. The 
main distinction remaining between children born in-and out of wedlock in England are the rights of 
the father. as only fathers whose children are born in lawful wedlock or who subsequently marry the 
children's mother automatically acquire parental authority: the fathers who are not married must 
petition a court for a parental rights and duties order. Moreover. the provisions of the 1987 Act did 
not alter other pieces of legislation which distinguish between legitimate and illegitimate children. 
One such legislation is the British Nationality Act of I 981. which requires any child born prior to 
July I. 2006. to be legitimate in order to obtain British citizenship through the father.~ The 1987 Act 
also did not eliminate legitimation procedures contained in the Family I .aw Act 1986 of England and 
Wales. which allow a person to apply to a high court or family court for a declaration that he or she 
is legitimate or has become legitimated in accordance with the terms of the Legitimacy Act 1976. 
which continues to be in force. Such declaration may be issued only for children whose fathers arc 
domiciled in England or Wales. if their parents have subsequently married. or for those whose 
parents have subsequently married under the laws of another country that permits legitimation 
through marriage. The government justified the need for such provisions in a 1986 report stating 
that ··t d]espite the basic policy ... there will continue to be a few areas in vvhich there arc legal 
differences between people whose parents have married and those whose parents have not .... [and] 
... it will still be necessary to ascribe some people to one category and some to the other.·· 

Accordingly. as the I 987 Act did not eliminate all distinctions between children based on the marital 
status of their parents. we find that its passage did not serve to legitimate the Applicant. 
Furthermore. an affim1ative act of legitimation through marriage was. and still is. required for an 
out-of-wedlock child to be eligible for certain benefits under English Jaw. including paternal rights 
and citizenship through father. Thus. as the Applicant's parents did not marry. she did not have all 
of the rights to which children of the married children were entitled. Based on the above. and 
pursuant to the Board's reasoning in lvfatler o{Cross. supra. we find therefore that the Applicant's 
paternity has not been established by legitimation under the laws of her and her father's domicile in 
England within the meaning of former section 321(a)(3) ofthe Act. 

2. Legitimation in California 

We next consider whether the Applicant was legitimated by her father in California. where she 
resided with her mother ti·om 1990 until her 18th birthday in 2000. At that time, section 7601 of the 
California Family Code defined "'parent and child relationship·· as ··the legal relationship existing 

7 Family Law Reform Act. 1987, c. 42 ~ I. http://www.legislation.gov.ukiukpga/ 1987/42/contents 
' See also Home Office guidance. Nationality policL children of unmarried parents (July 14. 20 17) (providing that 
before July I, 2006. citizenship could only be passed from a British man to his child if the parents were married. and a 
child born in the United Kingdom could not acquire British citizenship on the basis of a settled father if the parents were 
not married). https:! 1www .gov. u k/ government/up loads/system/up loads/attachment _data !fi Je/632070/N at ion a! it y-po I ic;
chi ldren-ot~unmarried-parents-v I .O.pdf 
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between a child and the child's natural or adoptive parents incident to which the law confers or 
imposes rights, privileges, duties, and obligations:· If the parents of the child were not married. as is 
the case here. the father could be presumed the child·s natural parent under California law only if he 
received the child into his home and openly held it out as his own. Cal. Fam. Code~ 7004(a)(4) 
(West 2000). However. the Applicant could not be legitimated pursuant to that section. as her father 
never resided in California. The Applicant immigrated to the United States in 1990 with her mother 
and stepfather. who had been married since 1984. In addition. the Applicant"s mother represented 
on her 1997 Form N-400 that she lived in California with her spouse. the Applicant's stepfather. and 
her children. including the Applicant. Lastly. the Applicant has previously testified that her E1ther 
never came to the United States and that he had always lived in the United Kingdom. We conclude. 
therefore. that the Applicant's paternity has not been established by legitimation under California 
law. 

Ill. CONCLUSION 

The Applicant's paternity has not been established by legitimation within the meaning of former 
section 321 (a)(3) of the Act either under the law of England or California prior to her 18th birthday. 
Because the Applicant has also satisfied the remaining conditions under that section. including age. 
residence in the United States as a lawful permanent. and naturalization of her mother. we find she 
derived U.S. citizenship from her mother and is therefore eligible for issuance of a Certificate of 
Citizenship. 

ORDER: The appeal is sustained. 

Cite as Matter ol V-D-. lD# 879877 (AAO Feb. 16. 2018) 
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