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The Applicant. who was born out of wedlock in Mexico in 1972. seeks a Certificate of Citizenship 
indicating he acquired U.S. citizenship at birth fi·om his mother. .\'cc Immigration and Nationality 
Act (the Act) section 309(c). 8 U.S.C. ~ 1409(c). An individual born outside the United States who 
acquired U.S. citizenship at birth. or who automatically derived U.S. citizenship after birth but 
before the age of 18. may apply to receive a Certificate of Citizenship. To establish acquisition of 
citizenship at birth. an individual who was born abroad after December 23. 1952. to an unmarried 
U.S. citizen mother must show that the mother \Vas physically present in the United States for one 
continuous year before the individual's birth. If such individual was legitimated before November 
14. 1986. he or she may also claim acquisition of U.S. citizenship at birth fi·om the U.S. citi;:en 
mother. provided he or she can show that the mother was physically present in the United States for 
I 0 years (with at least 5 years after the age of 14) before the individual" s birth . .\'cc Immigration and 
Nationality Act (the Act) former section 301(a)(7). 8 U.S.C. ~ 1401(a)(7). amended hr Act of 
October I 0. 1978. Pub. L. No. 95-432, 92 Stat. I 046. 

The Director of the Houston. Texas Field Oftice initially considered the Applicant's citizenship 
claim pursuant to the provisions of former section 301(a)(7) of the Act 1 and denied the application 
tinding that the Applicant did not establish his mother satisfied the I 0-ycar physical presence 
requirement under that section for transmission of U.S. citizenship. The Applicant appealed the 
adverse decision to our office asserting that the aftidavits he submitted demonstrated his mother was 
in the United States for the requisite 1 0-year period before his birth. Upon review. \Ve found that the 
Applicant's citizenship claim should have been also considered under section 309(c) of the Act. 
which applies to children who. like he were born to unmarried lJ.S. citizen mothers. Accordingly. 
we remanded the matter to the Director to determine whether the evidence was sufficient to sho\\ 
that the Applicant's mother satisfied the one continuous year of physical presence requirement under 
that section. On remand. the Director again denied the application. concluding that the Applicant 
has not established his mother was physically present in the United States or one of its outlying 
possessions for a continuous period of one year before his birth. because the affidavits he submitted 

1 That section was re-designated as section 30 I (g) of the Act in 1978. See Act of October I 0. 1978. Sllf"·u. Its 
substantive provisions. however, did not change until the passage of the Act of November 14. 1986, Pub. L. No. 99-653. 
I 00 Stat. 3655, which lowered the U.S. citizen parent's physical presence requirement fi·om I 0 years (with 5 years atler 
the parent's 14th birthday) to 5 years (with 2 years after the parent's 14th birthday). 
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were not supported by other primary evidence. and the affiants' written statements were inconsistent 
with their verbal testimony. The Director certified the denial to our office for rcviC\v and notified 
the Applicant that he could submit a brief or other written statement t(x us to consider: however. as 
of this date we have not received a brieL correspondence. or additional documents from the 
Applicant. 

Upon review of the entire record. we will affirm the Director's decision and deny the application. 
The preponderance of the evidence is insufficient to demonstrate that the Applicant's mother was 
likely present in the United States for a period of one continuous year before he was born. as 
required to transmit U.S. citizenship under section 309(c) of the Act. Moreover. the record does not 
show that she satisfied the H)-year physical presence requirement under former section 30 I (a)(7) of 
the Act to confer U.S. citizenship to the Applicant. 

I. LAW 

The Applicant was born in Tamaulipas. Mexico in 1972 to a U.S. citizen mother and a Mexican 
citizen father. His parents married in 1978. when the Applicant was six years old. Shortly after the 
marriage. the Applicant's father registered his birth in Tamaulipas. Mexico acknowledging paternity. 
In 1988. the Applicant was admitted to the United States as a lawful permanent resident. child of a 
U.S. citizen. based on an immigrant visa petition his mother filed on his behalf The Applicant's 
father became a U.S. citizen through naturalization in October 20 II. when the Applicant was 39 
years old.2 

The applicable law for transmitting citizenship to a child who was born abroad when one parent is a 
U.S. citizen is the statute that was in etlect at the time of the child's birth. See Chou 1'. Immigration 
and Nafuralizalion Sen·ice. 247 F.3d 1026. 1029 n.3 (9th Cir. 2001) (internal quotation marks and 
citation omitted). 

A Section 309(c) ofthe Act 

The Applicant was born out of wedlock. and he is claiming U.S. citizenship through his mother. The 
applicable law is section 309(c) of the Act. which provides that: 

fA 1 person born. after December 23. 1952. outside the United States and out of 
wedlock shall be held to have acquired at birth the nationality status of his mother. if 
the mother had the nationality of the United States at the time of such person's birth. 
and if the mother had previously been physically present in the United States or one 
of its outlying possessions for a continuous period of one year. 

~The Applicant does not claim. and the record does not show that he derived U.S. citizenship before he was 18 years old 
under former section 320 of the Act 8 U.S.C. ~ 1431. amunded h1· the Child Citizenship Act of2000. Pub. L. No. 106-
395. 114 Stat. 1631 (Oct. 30. 2000). 

2 
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B. Former Section 30l(a)(7) ofthc Act 

A child who was born out of wedlock prior to November 14. 1986. to a lJ .S. citizen mother who did 
not meet the one continuous year physical presence condition under section 309( c) referenced above. 
may claim acquisition of U.S. citizenship at birth under former section 30 I (a)(7) of the Act. if his or 
her paternity was established by legitimation before the age of 21 years. as required in section 309(a) 
of the Act. The record in this case retlects that the Applicant"s paternity was established by 
legitimation in Tamaulipas. Mexico when he was six years old through the parents" marriage. and 
through his father's acknowledgment of paternity in the Applicant"s birth certificate before a civil 
registry official. 3 Accordingly. we 1vill also consider his citizenship claim under former section 
30l(a)(7). which at the time of the Applicant"s birth provided that that the following shall he citizens 
of the United States at birth: 

l A J person horn outside the geographical limits of the United States and its outlying 
possessions of parents one of whom is an alien. and the other a citizen of the United 
States who. prior to the birth of such person. was physically present in the United 
States or its outlying possessions for a period or periods totaling not less than ten 
years. at least five of which were after attaining the age of fourteen years .... 

Because the Applicant was born abroad. he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. See Maller of 
Baires-Lario.1. 24 l&N Dec. 467. 468 (BlA 2008). The "preponderance of the evidence·· standard 
requires the Applicant to demonstrate that his claim is "probably true"" based on the specitic facts of 
his case. ,\'ee l'vfal/er o/Chcmalhe. 25 l&N Dec. 369. 376 (AAO 2010) (citing Afaller o/f:"-.\1-. 20 
l&N Dec. 77.79-80 (Comm"r 1989). 

II. ANALYSIS 

There is no dispute that the Applicanfs mother is a lJ .S. citizen. or that he was born out of wedlock 
and legitimated at the age of six years. The only issue. therefore. is 1vhether the Applicant has 
established that his mother satisfied thc applicable physical prcscncc requirements under cithcr 
section 309(c) of the Act. or former section 30l(a)(7) of the Act to transmit U.S. citizenship to him. 

The Applicant has previously claimed that he was unable to provide documentary cvidcncc of his 
mother's presence in the United States prior to his birth in 1972. because shc did not attend school in 
the United States. shc worked in the tields. and was paid in cash for her work. To overcome the lack 
of school and employment records. the Applicant submitted a photograph and several aftidavits from 
individuals who attested to his mother's residence and presence in the United States during the 

1 
See lracheta r. Holder, 730 F.Jd 419. 426-427 (5th Cir. 2013)(a child whose father placed his name on the birth 

certificate bei(Jre the civil registry was an "'acknowledged·· child and had the same lilial rights vis-a-vis the lather as a 
""legitimated·· child). 
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relevant time period before his birth. The Director concluded. however. that the undated photograph 
did not merit significant weight and the affidavits had limited probative value because they were 
inconsistent with the aftiants' subsequent verbal testimony. On that basis. the Director denied the 
application. finding that the Applicant did not establish his mother was physically present in the 
United States for a continuous period of one year before he was born. and that he did not therefore 
acquire U.S. citizenship at birth fl·om his mother under section 309(c) of the Act. 

We agree with the Director's determination. The only documentary evidence of the Applicanfs 
mother's physical presence in the United States is her timely-registered birth certificate. which 
shows she was born in Texas in 1951. The mother· s declaration and the anidavits the 
Applicant submitted Jack sufficient detail to he given significant evidentiary weight in these 
proceedings and to overcome the lack of primary evidence. As such. they do not establish that the 
Applicant's mother satisfied the physical presence requirement of section 309(c) of the Act or 
former section 301 (a)(7) of the Act to transmit her U.S. citizenship to the Applicant. 

A. Physical Presence lor a Continuous Period of One Year Under Section 309(c) ofthe Act 

The evidence is insufficient to show that the Applicant's mother \Vas physically present in the United 
States tor a continuous period of one year at any time prior to the Applicanrs birth in 1972. as 
required f(H transmission of U.S. citizenship under section 309(c) of the Act. 

1. Physical Presence From 1951 To 1962 

The birth certificate of the Applicant's mother shows that she was born in Texas in 1951. and her 
birth was registered there the next day. In her declaration. the mother states that her parents took her 
to Mexico after she was born. and that she did not return to the United States until 1962. In absence 
of other evidence. \Ve find that the mother's birth certificate establishes only she \\as likely present 
in the United States for a few days during the above time period. 

2. Physical Presence From 1962 To 1968 

The mother states further that from the time she turned II years of age in 1962 until 1968 she lived 
with another family in the United States. but she does not specify the place of her residence. or her 
activities during this time period. One of the aftiants conlirms in her written statement that the 
Applicant's mother came to live with her family in Texas when she was II years old. and that they 
continue to be good friends. However. as the aftiant does not provide additional details about the 
mother's presence in the United States at the time. we are unable to determine how much time she 
actually spent in the United States. and whether her physical presence was continuous for one year 
during this time period. Moreover. the record retlects that when U.S. Citizenship and Immigration 
Services (USCIS) officer contacted this aftiant by phone to verify her statements. she was unable to 
confirm the address at which she previously claimed she lived with the Applicant's mother. was not 
sure if and where the mother attended schooL and indicated that the reason they did not attend the 
same school in the United States was because the Applicant's mother stayed with her relatives in 

4 



.

Malter o(M-A-R-M-

Mexico. Accordingly, as the information in the atlidavit not only lacks detail and speciticity. but 
also could not be veritied. we find it merits little w·eight. 

Although the Applicant submitted two other affidavits attesting to his mother's presence in the 
United States prior to 1968, they contain only general unsupported statements. The lirst artiant 
contirms that the mother lived in Texas in the 1962-1968 time frame with the family of the 
individual referenced above. However. the weight of his statement is greatly diminished hy the fact 
that the individual \\'ith whose family the mother purportedly resided prior to 1968 provided 
inconsistent testimony on the subject. Moreover. according to the afliant's subsequent phone 
testimony. he did not meet the Applicant's mother until mid- or late 1970s. after the Applicant had 
been born. The second aniant states that the Applicant's mother was working for her grandmother 
in Texas. and that she took care of the artiant when she was a child. However. as this aftiant was 
born in 1966. we find her personal knowledge about the Applicant's mother prior to 1968 is limited. 
Her affidavit therefore does not have signilicant probative value. 

Accordingly. as the affidavits contain only generaL uncorroborated statements that could not he 
verified. they are insufficient for us to determine if and how long the Applicant's mother was present 
in the United States between 1962 and 1968. 

3. Physical Presence From 1968 To 1972 

According to the mother's declaration. between 1968 and 1973 she worked in Texas and Florida. 
and she also traveled to Mexico during this time period to visit her mother. the Applicant's 
grandmother. who was caring for her other ehildren.-t However. as the mother docs not specifY how 
often she visited Mexico and how long she stayed there. we arc unable to ascertain if she was present 
in the United States fi.1r at least one continuous year in that time hame. Although the Applicant has 
submitted several aftidavits to corroborate his mother· s statements. they arc neither sufficiently 
detailed, nor supported by other evidence to he afforded significant evidentiary weight. 

One aftiant states that the mother \Vorked for him as a housekeeper fl·om 1971 until 1973, except for 
a short period of time in 1972 when she went to Mexico to give birth to the Applicant. This 
statement indicates that her presence in the United States in 1972 was not continuous. and the affiant 
does not explain how much time the mother spent in the United States in 1971. Thus. the affidavit 
does not establish that the mother was present in the United States for one continuous year in the 
United States prior to the Applicant's birth in 1972. Moreover. the record reflects that this 
affiant later claimed in a phone interview that the Applicant was a young boy when he tirst met his 
mother. This casts significant doubt on the trust\vorthiness of his initial claim that the mother 
worked for him prior to the Applicant's birth in 1972. 

1 The mother does not provide additional information about her children: however. their names are referenced on the 
immigrant visa petition she filed on the Applicant's behalf in 1988. and USCIS records show that they were born in 
Mexico in 1973. 1974. 1976. and 1978. There is nothing in the record to suggest that the Applicant has any siblings born 
prior to 197?.. 
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Another atliant states generally that she met the Applicanrs mother in 1968. when the mother \\<as 
living in Texas with the tirst affiant"s family. However. the afJiant does not offer additional 
information regarding the duration or continuity of the mother's presence in the United States. 
Furthermore. in a subsequent phone interview. this affiant indicated that she tirst met the Applicant"s 
mother in I 973. and that the Applicant had already been born at that time. In view of the affiant' s 
contlicting testimony. \Ve lind her general statement regarding the mother· s presence in the Un ited 
States merits little weight. 

The last affiant declares he knows that the Applicant"s mother was physically present in the United 
States since 1968. because she li ved in Texas. and they were hiends before and after the Applicant 
was born. This aftidavit also does not include spccitic. detailed information for us to determine hmv 
much time the mother actually spent in the United States between 1968 and 197!.. The record 
reflects that USCIS attempted. but was unable, to verify the afli ant"s statements. 

Based on the above. we find that the affidavits the Applicant submitted do not have substantial 
probative value. as they do not contain specific. detailed. and consistent information about hi s 
mother' s presence in the United States prior to his birth in 1972. As the only other evidence is the 
mother's birth certificate and an undated photograph. we must conclude that the record considered in 
its totality does not show that the Applicanfs mother was physicall y present in the United States for 
a period of one continuous year at any time before his birth. as required for acquisition of l.f.S. 
citizenship at birth under section J09(c). 

B. Physical Presence for 10 years (With 5 Years After the Age o f 14) Under Former Section 
301 (a)(7) of the Act 

For the same reason. we find that the Applicant has not demonstrated that his mother satislled the 
physical presence requirements under former section 30l(a)(7) of the Act for transmission of l l.S. 
citizenship at birth. 

As stated above. a child born abroad to a U.S. citizen parent may acquire U.S. citizenship at bi rth 
under that section only if the parent was physically present in the United States for at least I 0 years 
before the child's birth. and 5 of those years were alter the parent' s 14th birthday. Thus. to establi sh 
acquisition of citizenship at birth under former section 30 l(a)(7) of the Act. the Applicant must show 
that his mother spent at least I 0 years in the United States prior to his birth in 1972. with 5 years 
alter her 14th birthday in 1965. The Applicant has not demonstrated that hi s mother satislies 
this requirement. 

As discussed above. the mother' s birth certificate and her own statements indicate that she was in the 
United States for only a few days prior to 1962. Although she claims that was living and \Vorking in 
the United States in the I 0-year period between 1962 and 1972. she adm its that during thi s time she 
traveled to Mexico to visit her family. Accordingly. even if vve were to give her statement and 
supporting affidavi ts full evidentiary weight. which we do not, this evidence \vould still be 
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insufticient to establish that her actual presence in the United States prior to 1972 amounted to 
10 years. Because the Applicant has not submitted additional evidence to show when and how long 
his mother was in the United States. such as schooL medicaL employment. financiaL residentiaL or 
other records. we tind he has not established that she met the Hl-year physical presence condition to 
confer her citizenship pursuant to former section 301 (a)(7) of the /\ct. 

Ill. CONCLUSION 

The Applicant has not provided sufficient evidence to show that his mother satisfied the U.S. 
physical presence requirements under either section 309(c) of the Act. or former section 301(a)(7) of 
the Act. The Applicant therefore has not established that he acquired U.S. citizenship at birth ti·om 
his mother. and he is ineligible for issuance of a Certificate of Citizenship. 

ORDER: The application is denied. 

Cite as Aiatter ofAI-A-R-M-. ID# 685167 (Ai\0 Feb. 16. 2018) 
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