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APPEAL OF SANTA ANA. CALIFORNIA FIELD OFFICE DECISION 

APPLICATION : FORM N-600. APPLICATION FOR CERTIFICATE OF C ITIZENSH IP 

The Applicant who was born in the Philippines in 1999. seeks a Certificate of Citizenship reflecting 
that he derived U.S. citizenship from his mother. ,)'ee Immigration and Nationality Act (the Act) § 320, 
8 L .S.C. ~ 1431. An individual bom outside the lJ nited States. who automatically derived t:.S. 
citizenship after birth but before the age of 18, may apply to receive a Certificate of Citizenship. 
Generally, for an individual claiming automatic U.S. citizenship aHcr birth and who was born a lter 
February 27, 1983. the individual must have at least one U.S. citizen parent and be residing in that 
parent's custody in the United States as a lawful pennanent resident bef()re l8 years of age. 

The Director of the Santa Ana. California field Of1ice denied the application. concluding that the 
Applicant provided insufficient evidence to demonstrate he resided in the United States in the lega l 
and physical custody of his C .S. cit izen mother, as required under section 320 of the Act. 

On appeal, the Applicant submits new evidence and claims that the record demonstrates he meets 
requirements to derive U.S . citizenship through his mother. 

Upon de nm'o review. we will dismiss the appeal. 

L LAW 

The record ret1ects that the Applicant was born in the Philippines on 1999. to married 
foreign national parents w ho divorced in 20 I 0 . His mother became a U.S . citizen through 
naturalization in March 20 I 6. The re is no indication that his father is <.1 U.S. citizen. The Applicant 
was admitted into the Uni ted States as a lawful permanent resident in June 2016. vvhen he was I 7 
years old. He presently seeks a Certificate of Citizenship indicating that he derived U.S. citi7enship 
from his mother. 

For derivative citizenship purposes, we apply "'the law in effect at the time the critical events giving 
rise to eligibility occurred.'' See Mina.\van v. Gonzales, 401 F.3d 1069. 1075 (9th Cir. 2005) . 
Section 320 of the Act, as amended by the Child Citizenship Act of 2000 (CCA). Pub. L. No. I Ofi-
395. 114 Stat. 163 L which was in eftect when the Applicant was admitted into the United States as a 
lawful permanent resident and prior to his 18th birthday. applies to the Applicant's derivative 
citizenship claim. 
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Section 320 of the Act provides. in pertinent part: 

(a) A child born outside of the United States automatically becomes a citizen of 
the United States when all of the following conditions have been fulfilled: 

(1) At least one parent of the child is a citizen of the United States, 
whether by birth or naturalization. 

(2) The child is under the age of eighteen years. 

(3) The child is residing in the United States in the legal and physical 
custody of the citizen parent pursuant to a la\vful admission t(Jr 
permanent residence. 

Because the Applicant was bom abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. ,C.,'ee Afatter o( 
Baires-Larios. 24 I&N Dec. 467. 468 (BIA 2008). The ··preponderance of the evidence" standard 
requires that the record demonstrate the Applicant's claim is "'probably true:· based on the specific 
facts of his case. s·ee iifatter (~(Chawathe. 25 I&N Dec. 369, 376 (AAO 201 0) (citing Maftc:r of L
At-. 20 I&N Dec. 77. 79-80 (Comm'r 1989)). 

II. ANALYSIS 

The issue in this case is '1-vhethcr the Applicant provided sufficient evidence to establish that he 
resided in the United States in his mother's legal and physical custody after his admission into the 
country as a lawful permanent resident. in June 2016. and prior to his 18th birthday. in 
2017. 1 Custody is an issue in this case because the Applicant's parents were divorced and he is 
seeking to derive U.S. citizenship from his claimed custodial parent (his U.S. citizen mother) . 

The Applicant claims that the record demonstrates he has lived with his mother in the United States 
since his admission into the country as a lawful permanent resident in June 2016. He indicates 
further that, although his mother did not claim any children when she obtained a divorce in 2010. 
this was an unintentional error. and he has been in her legal custody since his arrival into the 
country. The Applicant submits atlidavits on appeal to support his claims. The record also contains 
birth. marriage. and naturalization cetiificates: his parents· divorce decree: and academic and 
identitication card documents.2 

1 The record reflects that the Applicant was admitted into the United States as a lawful permanent resident in .June 2016. 
He therefore satisfies the lawful permanent resident status element of" section 320(a)(3) of the Act. The Applicant also 
meets section 320(a)( I) of the Act requi rements, as birth and naturalization certificate evidence demonstrate his mother" s 
parentage, and that she became a naturalized U.S. citizen in March 2016. 
2 The Applicant also submits DNA test results to demonstrate that he is the biological child of his mother~ however. his 
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Upon revie\v, Vl1e find that the Applicant has provided insunicient evidence to demonstrate that he 
met the legal and physical custody requirements set forth in section 320(a)(3) of the Act. 

A. Physical Custody 

\Vhile unde1ined in the statute and regulations, courts have defined the term ··physical custody·· in 
derivative citizenship proceedings as ··actual uncontested custody:· interpreted to mean actual 
residence with the parent. A1alter oj' ,\-f- , 3 I&N Dec. 850. 856 (BIA 1950): Baxot v. Ash(.'ro/i. 
398 F. 3d 252, 267 (3d Cir. 2005). Under section l0l(a)(33) ofthe Act. 8 U.S.C. ~ 1101 (a)(33). 
··lt)he te1m ' residence ' means the place of general abode; the place of general abode of a person 
means his principal, actual dwelling place in fact, without regard to intent." Accordingl y. in order to 
satisfy section 320(a}(3) ofthe Act physical custody conditions. the Applicant must demonstrate that 
hi s principal, actual dwelling place was with his U.S. citizen mother at the time he was admitted into 
the United States as a lawful permanent resident in June 2016. or thereafter. and prior to his 18th 
birthday. in 2017. 

The Applicant lists an address m California on his F01m N-600. Application for 
Citizenship. and his California identification card (issued in November 2016) also shows this 
address. He submits no evidence, however. to demonstrate where hi s mother lived during the 
relevant time period. Income tax, tinancial, and utility bill evidence, to r example, shows only that 
the Applicant's stepfather lived at the address during years prior to 2016. The 
documents do not show that the Applicant's mother lived at this address. or that the Applicant lived 
there together with his U.S. citizen mother after hi s admission into the United States as a lm.vful 
permanent resident in June 2016 and prior to turning 18 in 2017. Certificates for medica l 
training programs that the Applicant completed in California in 2016 and 2017 also do not list hi s or 
hi s mother's addresses, and do not demonstrate that he lived with his mother at the time that he 
completed the programs .. l 

four a iiidavits from individuals claiming that the Applicant lived with his mother since hi s arrival in 
the United States until now also have limited evidentiary value, as the affiants do not di scuss their 
relationship to the Applicant or the source of their knowledge. The affidavits also lack deta iL do not 
specify exact dates and locations where the Applicant lived. and are uncorroborated by independent 
evidence. See Matter o( E-M-, 20 l&N Dec. 77 (Comm. 1989)(providing that in ascertaining the 
evidentiary weight of affidavits or statements. U.S. Citizenship and Immigration Services (USCIS) 
must determine the basis for the claimant's knowledge of the info rmation. and \vhether the statement 
is plausible. credible, and consistent both internally and with the other evidence of record). 

blood relarionship to his mother is not at issue in this case. 
~ The record also contains school transcript and diploma evidence for the Applicant dated th rough 20 16; however, these 
reflect school attendance in rhe Philippines. and do not establ ish he was in his mother's physical custody in the United 
States after his admission into the country. 
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Althougl1 prior to denying the Applicant"s Form N-600 the Director issued a request for additional 
evidence of his mother's physical custody. the Applicant has submitted no other evidence to support 
his claims. Without further corroborative evidence showing that he lived with his U.S. citizen 
mother after his admission into the United States as a la\:vful permanent resident and prior to turning 
18 {such as schooL insurance. and medical records: school letters addressed to the U.S. citizen 
parent: civil registration documents in the United States showing his name with the U.S. citizen 
parent's name and the resident address: etc.). we tind the record is insufficient to establish that the 
Applicant meets the physical custody requirements set forth in section 320( a)(3) of the Act. 

B. Legal Custody 

The Applicant has also not demonstrated that he resided in his mother's legal custody during the 
requisite time period. Department of Homeland Security regulations define the term ' 'legal custody" 
as ·'refer[ring] to the responsibility tor and authority over a child... 8 C.F.R. ~ 320.1. The 
regulations establish certain circumstances under which USCTS '·will presume that a U.S. citizen 
parent has legal custody of a child. and will recognize that U.S. citizen parent as having la-vvful 
authority over the child, absent evidence to the contrary:· !d In the case of divorced parents. a U.S. 
citizen parent \viii be found to have legal custody of a child. tor section 320 of the Act purposes 
''\vhere there has been an award of primary care. controL and maintenance of a minor child to a 
parent by a court of law or other appropriate government entity pursuant to the laws of the state or 
country of residence.'' ld Absent judicial jurisdiction requirements to the contrary. USCIS \viii 
consider a U.S. citizen parent \vho has been awarded "joint custody'" to have legal custody of a child. 
/d. 

Here, the record contains a divorce decree reflecting the Applicanfs parents' divorce in California in 
2010. The decree. however. contains no child custody order.4 

In cases where legally separated parents have no formal judicial custody order. the parent having 
actual. uncontested custody will be regarded as having "legal custody" of the child. Maller (!l Af-. 
3 I&N Dec. 850, 856 (BJA 1950). As discussed above. the Applicant has provided insufficient 
evidence to demonstrate that he resided in his mother's actuaL uncontested custody when he was 
admitted into the United States in June 2016. or thereafter and prior to tuming 18 in 2017. 
Accordingly. the Applicant also does not meet section 320(a}(3) of the Act legal custody 
requirements. 

Ill. CONCLUSION 

The Applicant provided insutlicient evidence to demonstrate that he resided in his U.S. clttzen 
mother's legal and physical custody after entering the country as a lawful permanent resident. and 

~The divorce decree states that no children were born of the marriage. The Applicant claims on appeal. however. that 
this statement was made in error by a document preparer. We will not address this issue. as birth and marriage evidence 
demonstrates that the Applicant was born to his parents after they married. and prior to the divorce date. 
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prior to turning 18, as required. He therefore cannot derive citizenship through his mother under 
section 320 of the Act. 

ORDER: The appeal is dismissed. 

Cite as Matter ofE-A- V-. ID# 955134 (AAO Feb. 22. 2018) 




