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The Applicant. who was born in Cuba. seeks a Certificate of Citizenship indicating he derived U.S. 
citizenship from his mother. See Immigration and Nationality Act (the Act) section ~21. 

8 U.S.C. ~ 1432. repealed hy Sec. I 03(a). title L Child Citizenship Act of 2000. Pub. L. No. I 06-
395. 114 Stat. 1631 (2000). An individual born outside the United States who acquired U.S. 
citizenship at birth. or who automatically derived U.S. citizenship after birth but before the age of 
18. may apply to receive a Certificate of Citizenship. Generally. an individual claiming automatic 
U.S. citizenship after birth and who was born between December 24. 1952. and February 27. 1983. 
must meet the last of certain conditions by February 26. 2001. For individuals born to foreign 
national parents, only one of whom naturalized before the individual turned 18. the individual may 
become a U.S. citizen if one of three conditions arc met. That individual's non-naturalized parent is 
deceased. the U.S. citizen parent has custody over the individual after a legal separation or divorce. 
or. if the individual was born to unmarried parents and is claiming to be a U.S. citizen through a 
naturalized mother. the father must not have made the individual his legitimate child. 

The Director of the Miami Field Ot1ice. Kendall. Florida. denied the application. concluding the 
Applicant did not establish that he resided in the United States pursuant to a lawful admission for 
permanent residence when his mother became a naturalized U.S. citizen or thereafter. and prior to 
his 18th birthday. as required. He therefore did not derive U.S. citizenship through her under f(mner 
section 32l(a) of the Act. 1 

On appeaL the Applicant did not dispute that he was not in the United States when his mother 
naturalized in December 1976. or thcreatter and bcf(.)re he turned 18. He claimed. however. that he 
met former section 32\(a) of the Act requirements because he resided in the United States as a 
lawful permanent resident between 1970 and September 1976. and his widowed mother had legal 
custody over him and became a naturalized U.S. citizen before he turned 18. 

1 The Director also determined the Applicant was ineligible for derivative citizenship under section 320 of the Act. 
8 U .S.C. ~ 1431. because he was over the age of 18 on February 27. 200 I. when the provision went into effect. rhc 
Applicant did not contest this finding on appeal. 
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We dismissed the appeal finding that the Applicant provided no legal basis for his position: and that 
former section 32l(a)(5) of the Act requires the child to reside in the United States pursuant to a 
lawful admission for permanent residence at the time of the naturalization of the parent or therea11er 
begin to reside permanently in the United States while under the age of 18 years. Our prior findings 
arc incorporated into this decision. 

The Applicant asserts. in the present motion to reconsider. that we applied the law incorrectly in his 
case. Citing to various court cases, he claims that he meets former section 321 (a)(5) of the Act 
requirements because he was still a lawful permanent resident at the time of his mother" s 
naturalization: and as a 15-year-old unemancipated minor. he was also in his mother's legal custody. 
and her U.S. domicile was imputed to him. 

The Applicant asserts, in the alternative. that a field office interview should be scheduled in his case 
"for further evidentiary proceedings:· We find. though. that the value of new interview testimony 
would be limited. The Applicant docs not clarify what new testimony would be provided in an 
interview. The record also ret1ects that prior to denying his case. the Director sent the Applicant 
requests for evidence providing him with two additional opportunities to submit evidence that he 
resided in the United States pursuant to a lawful admission for permanent residence when his mother 
became a U.S. citizen. or thereafter and prior to his 18th birthday. In addition. the Applicant had the 
chance to submit further evidence regarding this issue when he tiled his appeal. and on motion. It 
appears the Applicant was provided with sufficient opportunity to provide evidence in his case. The 
Applicant also requests oral argument to further discuss the legal issues in his case and to address 
whether an interview was required in his case. We decline the Applicant's request for oral 
argument. 8 C.F.R. ~ 103.3(b). 

The motion to reconsider will be denied. 

I. LAW 

A motion to reconsider must establish that our decision was based on an incorrect application of law 
or policy and that the decision was incorrect based on the evidence in the record of proceedings at 
the time of the decision. 8 C.F.R. § I 03.5(a)(3 ). The motion to reconsider must be supported by a 
pertinent precedent or adopted decision, statutory or regulatory provision. or statement of U.S. 
Citizenship and Immigration Services (USCIS) or Department of Homeland Security policy. !d. 

II. ANALYSIS 

The issue is whether the Applicant meets motion to reconsider requirements and therefore qualifies 
for a Certificate of Citizenship. 
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The Applicant claims that pursuant to legal authority he satisfied former section 321 (a)(5) of the Act 
requirements because he was under 18 and an unemancipated minor when his mother became a U.S. 
citizen, she therefore retained kgal custody over him. and her U.S . domicile was imputed to him.2 

We tind that the Applicant has not established his claims. 

Again, in order to satisfy former section 321(a)(5) of the Act requirements. the Applicant must show 
that he resided in the United States pursuant to a lawful admission for permanent residence at the 
time of his mother's naturalization (in December 1976), or thereafter began to reside permanently in 
the United States while under the age of 18 years (prior to 1979). 

The Act defines the term ··residence'' as ''the place of general abode: the place of general abode 
means his principaL actual dwelling place in fact. without regard to intent." Section IOI(a)(33) of 
the Act, 8 U.S.C. ~ II 0 I (a)(33). 

The Applicant docs not contest that he was outside of the United States during the relevant time 
period. The Applicant cites on motion. however, to two U.S. Ninth Circuit Court of Appeals 
decisions and a Board of Immigration Appeals decision t{)r the proposition that as an unemancipated 
minor, he was in his mother's legal custody when he left the United States (in September 1976) and 
when his mother became a U.S. citizen (in December 1976). He continues that his mother's United 
States domicile was therefore imputed to him. and that he thus meets section 321 (a)(5) of the Act 
requirements that he resided in the United States at the time of his mother's naturalization. In 
support, he cites to Cuevas-Gaspar\'. Gonzales, 430 F. 3d 1013 (9th Cir. 2005) (abrogated by 
Holder V. Martinez Gutierrez. 132 S. Ct. 20 II (20 12)): Lepe-Guilron 1'. IN,\'. 16 F.3d I 021 (9th Cir. 
1994) (superseded by statute as stated in Holder 1·. Mar/inez Gulierre::. supra)): and A1alter ol 
Escohar. 24 I&N Dec. 231 (BIA 2007) (overruled by Mercado-Zazueta v. Holder. 580 F.3d II 02 
(9th Cir. 2009), which was abrogated by Holder v. Martinez. supra) . . l 

These cases, however, which pertained to section 240A(a) of the Act. 8 U.S.C. § 1229b(a). apply to 
cancellation of removal rather than derivative citizenship claims. and furthermore they did not 
address the issue of residence. In addition. they have also been superseded or abrogated hy 

subsequent court cases, and no longer retlect controlling law. For instance, the U.S. Supreme Court 
found in Holder v. Marlinez-Gutierrez that residence cannot he imputed to a child. and must he 
complied with individually. See Holder \'. Marline:::-Gutierrez. supra at 20 I 3-15. 2020-21 

1 The Applicant al so cla ims that under the U.S. Supreme Court decision. Ros<>nherg t ·. Fleuri. 3 74 lJ .S. 449 ( 1963) 
(superseded by the Illegal Immigration Reform and Immigrant Responsibility Act of 1996. Pub. L. 104-208. 110 Stat. 
3009-546. as stated in Heredia r Sessions. 865 F .Jd 360 (2d Cir. 20 17)). his September 1976 departure from the United 
States was brief, casual. and innocent, and did not change his status as a U.S. lawful permanent resident when his mother 
naturalized in December 1976. We find it unnecessary to address this issue since. as discussed. he has in any event not 
shown that he met a different requirement - namely. that he resided in the United States when his mother became a U.S. 
citizen. or thereafter and prior to turning 18. 
' He also cites. in a footnote. to two unpublished decisions. However, as these decisions arc not binding on us, we will 
not discuss them on motion. 
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(distinguishing between permissibly imputing matters involving a child's state of mind. such as 
domicile. while declining to impute to a child objective conditions or characteristics. such as 
residence.) 

Because the Applicant's principal , actual dwelling place in fact. without regard to intent. was outside 
or the United States when his mother became a naturalized U.S. citizen in December 1976 and prior 
to his 18th birthday in 1979. he has not satislied f(.wmer section 32l(a)(5) of the Act 
requirements that he reside in the United States at the time of his mother"s naturalization as a U.S. 
citizen. or thereafter and prior to turning 18. 

fii. CONCLUSION 

The Applicant has not shown that we incorrectly applied the law or USCIS policy, or that he 
satisfied requirements to derive lJ .S. citizenship through his mother under former section 321 of the 
Act. 

ORDER: The motion to reconsider is denied. 

Cite as Matter (?fL-F-R-. ID# 654767 (AAO Feb. 23 . 2018) 
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