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Non-Precedent Decision of the 
Administrative Appeals Office 

DATE: FEB. 28.2018 

APPEAL OF BALTIMORE. MARYLAND FIELD OFFICE DECISION 

APPLICATION: FORM N-600K. APPLICATION FOR CITIZENSHIP AND ISSUANCE OF 
CERTIFICATE UNDER SECTION 322 

The Applicant's father, a citizen of the United States. seeks a Certificate of Citizenship on behalf of 
his child who was bom in Iran in 2005. See Immigration and Nationality Act (the Act) section 322. 
8 U.S.C. § 1433. A U.S. citizen parent may apply for a Certificate of Citizenship on behalf of a 
child residing outside the United States if the child is residing in the U.S. citizen parent's custody. 
and that parent, or the parent's U.S. citizen parent (the child' s grandparent), had been physically 
present in the United States for five years. two ofwhich were after the parent turned 14 years old. 

The Director of the Baltimore. Maryland Field Oftice denied the application. concluding that the 
Applicant provided insufficient evidence to demonstrate he resided outside of the United States in 
the legal and physical custody of his U.S. citizen father. as required under section 322(a)(4) of the 
Act. 

On appeal, the Applicant submits additional documentation. and claims that the evidence in the 
record demonstrates he resides in Iran in his father's custody. 

Upon de novo review. we will dismiss the appeal. 

I. LAW 

The record reflects that the Applicant was born in Iran on 2005, and that he currently lives 
in Iran. His father is a U.S. citizen and his mother is a foreign national. He claims that his parents 
were married at the time of his birth and that they remain married. 

Section 322 of the Act (as amended by the Child Citizenship Act of 2000. Pub. L. No. I 06-395. 114 
Stat. 1631 (Oct. 30, 2000). applies to children who, like the Applicant, were born and reside outside 
of the United States. It states, in pertinent part that: 

(a) A parent who is a citizen of the United States . .. may apply for naturalization on 
behalf of a child born outside of the United States who has not acquired citi zenship 
automatically under section 320. The Attorney General [now Secretary of the 
Department of Homeland Security (Secretary)l shall issue a certi ticatc of citizenship 
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to such applicant upon proof. to the satisfaction of the [Secretary]. that the following 
conditions have been fulfilled: 

( 1) At least one parent ... is a citizen of the United States. whether by birth or 
naturalization. 

(2) The United States citizen parent--

(A) has ... been physically present in the United States or its outlying 
possessions for a period or periods totaling not less than five 
years. at least two of which were after attaining the age of 
fourteen years; or 

(B) has ... a citizen parent who has been physically present in the 
United States or its outlying possessions for a period or periods 
totaling not less than five years. at least two of which were after 
attaining the age of fourteen years. 

(3) The child is under the age of eighteen years. 

( 4) The child is residing outside of the United States in the legal and physical 
custody of the [citizen parent] .... 

(5) The child is temporarily present in the United States pursuant to a lawful 
admission. and is maintaining such lawful status. 

(b) Upon approval of the application (which may be filed from abroad) and ... upon 
taking and subscribing before an officer of the Service within the United States to the 
oath of allegiance required by this Act of an applicant for naturalization. the child 
shall become a citizen of the United States and shall be furnished by the [Secretary J 

with a certificate of citizenship. 

Because the Applicant was born abroad. he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. S'ee l'vfatter of 

Baires-Larios. 24 I&N Dec. 467. 468 (BIA 2008). The ''preponderance of the evidence" standard 
requires the record to demonstrate that the Applicant's claim is "probably true:· based on the 
specific facts of his case. See Mal/er ol Chawathe. 25 I&N Dec. 369. 376 (AAO 201 0) (citing 
Mal/er o/E-M-. 20 I&N Dec. 77. 79-80 (Comm·r. 1989)). 

II. ANALYSIS 

The Applicant has established that he meets several requirements for issuance of a Certificate of 
Citizenship under section 322 of the Act. His birth certificate. for example. rellects that he was born 
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in 2005 and is under the age of 18. He therefore satisfies section 322(a)(3) of the Act age 
requirements. The record also contains documentation showing that the Applicant's father is a U.S. 
citizen, as required under section 322(a)( I) of the Act. In addition, school records: marriage. divorce 
and federal income tax documentation; bank statements: and naturalization certificate information 
for the Applicant's father sufficiently demonstrate that the father has been physically present in the 
United States for live years, at least two after attaining the age of 14 (in September 1977). as 
required under section 322(a)(2)(A) of the Act. 

At issue is whether the Applicant has shown by a preponderance of the evidence that he resides in 
Iran in the legal and physical custody of his U.S. citizen. In order to satisfy these section 322(a)(4) 
of the Act conditions, the Applicant must demonstrate that he met the requirements when he tiled the 
Form N-600K and throughout adjudication of the application. 8 C.F.R. § I 03.2(b )(I). 

On appeaL the Applicant concedes that his father travels between the United States and Iran for 
business purposes. He claims. however, that there is no basis in the record to conclude that he does 
not live in Iran in his father's custody. To support assertions that he lives in Iran in his father's legal 
and physical custody he submits school information, affidavits and a letter. photographs. and a self
prepared list of time periods he claims his father was in Iran. We tind that this evidence is 
insufficient to demonstrate that the Applicant resides abroad in the physical and legal custody of his 
U.S. citizen father. 

A. Physical Custody 

The term ''physical custody'' in derivative citizenship proceedings is interpreted to mean actual 
residence with the parent. S'ee Matter o(M-, 3 I&N Dec. 850, 856 (BIA 1950): Bagot r. Ashcrofi. 
398 F. 3d 252.267 (3d Cir. 2005). Section IOI(a)(33) ofthe Act. 8 U.S.C. § IIOI(a)(33) defines the 
term "residence" as "the place of general abode: the place of general abode of a person means his 
principal, actual dwelling place in fact, without regard to intent.'' 

To establish that he resided in Iran in his lather's ''physical custody" when he filed the Form 
N-600K and throughout this adjudication process. the Applicant submits affidavits from his father 
and a letter from a neighbor. However. the claims made by the father and neighbor are vague and 
uncorroborated, and have limited evidentiary value. See Maller ofF-M-, 20 I&N Dec. 77 (Comm·r. 
1989) (in ascertaining the evidentiary weight of affidavits and letters. we must determine the basis 
for the afliant's knowledge of the information to which he is attesting. and whether the statements 
are plausible, credible, and consistent both internally and with the other evidence of record). See 
also, Matter of Y-B-, 21 I&N Dec. I I 36 (BIA I 998) (if testimonial evidence lacks specificity, detail, 
or credibility, there is a greater need for the affected party to submit corroborative evidence.) The 
affidavit claims also cont1ict with regard to the father's residence in Iran. 

The Applicant's f~tther states in his 20I 7 affidavit that the Applicant has been living in his custody in 
Iran since birth until the present. He claims that although he travels frequently to the United States 
for business, the majority of his time is spent in Iran, and he asserts that he spends less than I /3 of 
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his time at his Maryland address in the United States. This affidavit Jacks detail about 
exactly when the Applicant's father lived with the Applicant in Iran. Moreover, his father made 
contradictory claims in an earlier affidavit, dated in 2015. where he stated he was purchasing a home 
in Maryland which he planned to occupy with his spouse and the Applicant before the end of 2015; 
and that he was given a job offer in Maryland which began in December 2015. Bank 
statements for the Applicant's father, dated in 2015, also contain his Maryland address. 
The neighbor's claim that the Applicant and his parents are neighbors in Iran. and that 
they visit his supermarket every day is also vague and conflicts with other evidence indicating the 
father spends significant amounts of time in Maryland. 

It is incumbent upon the Applicant to resolve any inconsistencies in the record by independent 
objective evidence. Any attempt to explain or reconcile such inconsistencies will not suffice unless 
the petitioner submits competent objective evidence pointing to where the truth lies. See Malfer o( 
Ho, 19 T&N Dec. 582. 591-92 (BJA 1988). Here. the record contains insuflicient evidence to resolve 
the inconsistencies regarding the Applicant's father's principal, actuaL dwelling place. 

To further demonstrate that his father resides with him in Iran, the Applicant submits school and 
medical documents listing his father's parental name and indicating that his father lives with him in 
Iran. However, simply listing the father's name does not establish that the father ' s principal. actual 
residence is with the Applicant in Iran. Family photographs also do not establish the Applicant's 
claims. Even assuming that the locations and identity of the individuals in the photographs could be 
determined, the photographs do not demonstrate when or how long the Applicant's father was in 
Iran. or that he ··resided'' with the Applicant when the photographs were taken. Self-prepared lists 
with dates that the Applicant's father was allegedly living in Iran are also. without more. not 
sufticiently probative of the father's residence in Iran. 

The record contains no other evidence to demonstrate that the Applicant's father actually resides 
with the Applicant in Iran (such as Iranian employment records; passport travel stamps showing 
exactly when the father was in Iran; ·Iranian medical and insurance records dated during the required 
time period; national identification card and residence documentation with the father's name; or any 
other records shO\ving the father actually resides in Iran with the Applicant.) As such, we tind the 
record is insut1icient to establish the Applicant's claim that he resides in Iran in his father's physical 
custody, as required. 

B. Legal Custody of the U.S. Citizen Parent 

Although not discussed in the Director's decision, the Applicant has also not shown that he resides 
in Iran in his U.S. citizen father's legal custody. 

The regulation at 8 C.F.R. § 322.1 (I) provides the circumstances under which a U.S. citizen parent 
may be presumed to have legal custody of a child, that is. to have responsibility for and authority 
over a child. absent evidence to the contrary. Pursuant to the regulation, legal custody is presumed 
in the case of a biological child who currently resides with both natural parents (who are married to 
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each other, living in marital union, and not separated). 8 C.F.R. § 322.1 ( l)(i). It is also assumed in 
the case of ''a biological child born out of wedlock who has been legitimated and currently resides 
with the natural parent:· 8 C.F.R. § 322.1 ( 1 )(iii). 

The Applicant's father claims in his affidavits that he and the Applicant's mother manied in Iran in 
2004; however, the record does not contain a copy of their marriage certificate. If born to 

unmarried parents, the Applicant must demonstrate, among other things, that he currently resides 
with his father, which as discussed above. he has not done. Similarly, if the Applicant '"''ere able to 
demonstrate that his parents were married at the time of his birth. he has not shown that he currently 
lives with both natural parents. as required. 

C. Acquisition of U.S. Citizenship at Birth 

The Director noted, in the denial decision. that the Applicant may be eligible to acquire U.S. 
citizenship through his father under section 301(g) of the Act, 8 U.S.C . 9 1401(g). This provision 
essentially requires an individual to have been born to a U.S. citizen parent who was physically 
present in the United States for five years (with at least two years occurring after the age of 14) 
before the individual's birth. If the individual was born out of wedlock, he or she must also satisfy 
legitimation requirements. Section 309(a) of the Act; 8 U.S.C. 1409(a). The Applicant cannot. 
however, claim citizenship at birth under section 30 l(g) of the Act by filing a Form N-600K, which 
applies only to section 322 of the Act derivative citizenship claims. A section 301 (g) of the Act 
based claim must instead be made by tiling a Form N-600, Application for Certificate of Citizenship. 

III. CONCLUSION 

The Applicant has not demonstrated that he resides in Iran in his U.S. citizen father' s physical and 
legal custody, as required under section 322(a)(4) of the Act. Accordingly, he has not established 
that he derived U.S. citizenship through his father under section 322 ofthe Act. 

ORDER: The appeal is dismissed. 

Cite as Marter olK-Z-, ID# 88171 I (AAO Feb. 28. 20 18) 
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