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Non-Precedent Decision of the 
Administrative Appeals Office 

DATE: JAN. 12.2018 

APPEAL OF PHILADELPHIA, PENNSYLVANIA FIELD OFFICE DECISION 

APPLICATION: FORM N-600, APPLICATION FOR CERTIFICATE OF CITIZENSHIP 

The Applicant, who was born in the Dominican Republic in 1981. seeks a Certificate of Citizenship 
indicating that she derived U.S. citizenship from her father. See Immigration and Nationality Act 
(the Act) section 321 , 8 U.S.C. ~ 1432, repealed by Sec. I 03(a). title L Child Citizenship Act of 
2000, Pub. L. No. I 06-395, 114 Stat. 1631 (2000). An individual born outside the United States. 
who automatically derived U.S. citizenship after birth but before the age of 18, may apply to receive 
a Certificate of Citizenship. Generally, an individual claiming automatic U.S. citizenship after birth 
and who was born between December 24. 1952, and February 27, 1983, must meet the last of certain 
conditions by February 26. 2001. for individuals born to foreign national parents, only one of 
whom naturalized before the individual turned 18 years of age. the individual may become a U.S. 
citizen if one of three conditions are met. That individual ' s non-naturalized parent is deceased. the 
U.S. citizen parent has custody over the individual after a legal separation or divorce. or. if the 
individual was born to unmarried parents and is claiming to be a U.S. citizen through a natura li zed 
mother, the father must not have made the individual his legitimate child. 

The Director of the Philadelphia, Pennsylvania, Field Office denied the application, concluding that 
only the Applicant's father became a naturalized U.S. citizen. and the Applicant did not demonstrate 
she resided in the United States in her U.S. citizen father"s legal custody after her parents divorced 
and before her 18th birthday. as required. 

On appeal, the Applicant submits additional evidence and claims that the record demonstrates her 
mother transferred custody to her father. and that she resided in the United States in her U.S. citizen 
father 's legal custody. 

Upon de novo review, we will dismiss the appeal. 

L LAW 

The record reflects that the Applicant was born in the Dominican Republic on 1981. to 
married foreign national parents. Her parents divorced in 1982. and the Applicant \Vas 
admitted into the United States as a lawful permanent resident in April 1986. The Applicant's father 
became a U.S. citizen through naturalization in March 1992. Her mother became a naturalized U.S. 
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citizen in December 2002, when the Applicant was 22 years old. The Applicant presently seeks a 
Certificate of Citizenship indicating that she derived U.S. citizenship from her father. 

To determine whether the Applicant derived citizenship from her father. we apply "the law in effect 
when she fulfilled the last requirement for derivative citizenship.'' Ashton v. Gonzales. 431 F.3d 95. 
97 (2d Cir. 2005) (citing Malfer of'Rodri~uez-Tejedor. 23 l&N Dec. 153. 163 (BIA 2001)). See 
also. Minasyan v. Gonzales. 401 F.3d 1069. 1075 (9th Cir. 2005) (the applicable law for derivative 
citizenship purposes is "the law in effect at the time the critical events giving rise to eli gibility 
occurred.") The Applicant turned 18 in 1999. when former section 321 of the Act was in 
effect. 1 Her derivative citizenship claim therefore falls under former section 321 of the Act. which 
provided in pertinent part that: 

(a) A child born outside of the United States of alien parents. or of an alien parent and a 
citizen parent who has subsequently lost citizenship of the United States, becomes a 
citizen ofthe United States upon fulfillment ofthe following conditions: 

( 1) The naturalization of both parents; or 

(2) The naturalization of the surviving parent if one of the parents is deceased: or 

(3) The naturalization of the parent having legal custody of the child when there has 
been a legal separation of the parents or the naturalization of the mother if the 
child was born out of wedlock and the paternity of the child has not been 
established by legitimation; and if-

( 4) Such naturalization takes place while such child is under the age of 18 years: and 

(5) Such child is residing in the United States pursuant to a lawful admission for 
permanent residence at the time of the naturalization of the parent last 
naturalized under clause (1) of this subsection. or the parent natural ized under 
clause (2) or (3) of this subsection. or thereafter begins to reside pcnnanently in 
the United States while under the age of 18 years. 

Because the Applicant was born abroad, she is presumed to be a t()reign national and bears the 
burden of establishing her claim to U.S. citizenship by a preponderance of credible evidence. See 
Maffer (}{'Baires-Larios. 24 I&N Dec. 467. 468 (BIA 2008). 

1 The Child Citizenship Act of 2000 (the CCA), which took effect on February 27. 200 I. repealed section 32 1 of the Act 
and amended sections 320 and 322 of the Act. The provisions ofthe CCA are not retroactive, and the amended sections 
320 and 322 of the Act apply only to individuals who were not yet 18 years old as of February 27, 200 I. Because the 
Applicant was over the age of 18 in February 200 I. she is not eligible for the benefits of the amended Act. Sr:e Mulla o( 
Rodrigue::::-Tejedor. 23 I&N Dec. 153. 
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ll. ANALYSIS 

The Applicant meets several former section 321 (a) of the Act requirements. Birth and naturalization 
certificate evidence, for example, reflects that the Applicant was under the age of I 8 when her father 
became a naturalized U.S. citizen, as required under former section 321(a)(4) of the Act. 
Immigration documents and school transcripts show that she resided in the Lnited States as a lawful 
permanent resident after her father naturalized, and while she was under the age of 18, which fulfill s 
former section 32l(a)(5) of the Act conditions. The record also includes a copy ofthc Applicant ' s 
parents' divorce decree, showing that they legally separated in 1982, vvhich was before the 
Applicant turned 18, as required. in part. by former section 321 (a)(3) of the Act. The remaining 
issue in this case is whether the Applicant has provided sufficient evidence to establish that her U.S. 
citizen father had legal custody over her while she resided in the United States as a lawful permanent 
resident prior to her 18th birthday, as required under former section 321 (a)(3) of the Act.2 

The Applicant claims that new evidence demonstrates that her father \Vas awarded full custody over 
her in 1982. In support she submits a new svlorn statement from her mother and another copy 
of her parent's divorce decree. The record also contains a previously submitted sworn statement 
from her mother, her parents' marriage certiticate. and a copy of her parents' d ivorce decree 
including their child custody order. 

We find that the Applicant provided insufticient evidence to establish her claims. 

"Legal custody'' vests '' [b ]y virtue of either a natural right or a court decree:· Matter of' Harris. 
15 I&N Dec. 39, 41 (BIA 1970). The first step in deciding whether a naturalized citizen parent has 
"legal custody" of a child for purposes of derivative citizenship is to determine whether a judicial 
decree or statutory grant awarding custody to the naturalizing parent exists. Garcia v. USICE. 
669 F.3d 91, 95 (2d Cir. 2011) (citing Bagot v. Ashcn~fi, 398 F.3d 252. 268-69 (3d Cir. 2005). In 
cases where legally separated parents have no formal judicial custody order, the parent having 
actual, uncontested custody will be regarded as having "legal custody·· of the child. Mutter (~( Al-. 
3 I&~ Dec. 850. 856 (BIA 1950). 

To establish that her father had legal custody over her. as claimed. the Applicant submits a divorce 
decree on appeal reJlecting her parents ' 1982 divorce. without child custody order 
information. The record also contains two affidavits from the Applicant's mother. one written in 
1985 and the other in 2017, stating that she gave custody over the Applicant to the father in 
1982. 

Although not directly stated, the Applicant seems to indicate with this evidence that her parents did 
not obtain a formal judicial custody order at the time of their divorce. and that her father was the 

2 The Applicant does not contest. and the record does not reflect, that her mother is deceased or that her mothe r became a 
naturalized U.S. citizen prior to the Applicant"s 18th birthday, as required to derive citizenship under former sect ions 
32 1 (a)( I) and (a)(2) of the Act. 
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parent with actual, uncontested custody over her. However, the record also contains a previously 
submitted divorce decree for the Applicant's parents containing a child custody order, and reflecting 
that her mother was awarded care and custody over her at the time of their divorce (with the father 
being ordered to pay monthly child support for education purposes). Because the Applicant's 
parents have a judicial decree awarding custody to her mother, the Applicant may not establish legal 
custody under actual, uncontested custody criteria. See Matter of M. supra. Nor do the mother's 
affidavits, which are private documents, signify that the court changed the custody order. 

The evidence in the record does not demonstrate that the Applicant's father was awarded legal 
custody by a court of law or other appropriate government entity pursuant to law. Accordingly, the 
Applicant has not demonstrated that her father was awarded legal custody over her, or that she was 
otherwise in her father's legal custody when he became a naturalized U.S. citizen in March 1992. 
and prior to her 18th birthday. 

III. CONCLUSION 

The Applicant provided insutlicient evidence to demonstrate that she resided in her U.S. citizen 
father's legal custody after entering the country as a lawful permanent resident, and prior to turning 
18. as required to establish derivative citizenship from him under former section 321 of the Act. 

ORDER: The appeal is dismissed. 

Cite as Matter ofZ-N-S-, ID# 821111 (AAO Jan. 12, 20 18) 
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