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MATTER OF S-R-V-

Non-Precedent Decision of the 
Administrative Appeals Office 

DATE: JAN. 22,2018 

APPEAL OF OAKLAND PARK, FLORIDA FIELD OFFICE DECISION 

APPLICATION: FORM N-600, APPLICATION FOR CERTIFICATE OF CITIZENSHIP 

The Applicant, who was born in Cuba in 2003, seeks a Certificate of Citizenship reflecting he 
derived U.S. citizenship from his mother. See Immigration and Nationality Act (the Act) ~ 320. 8 
U.S.C. § 1431. An individual born outside the United States. who automatically derived U.S. 
citizenship after birth but before the age of 18, may apply to receive a Certificate of Citizenship. 
Generally, for an individual claiming automatic U.S. citizenship after birth and who was born after 
February 27, 1983. the individual must have at least one U.S. citizen parent and be residing in that 
parent's custody in the United States as a lawful permanent resident before 18 years of age. 

The Director of the Oakland Park, Florida Field Office denied the Form N-600, Application for 
Certificate of Citizenship, concluding the Applicant provided insufficient evidence to establish that 
he resided in the United States in the legal and physical custody of his U.S. citizen mother. as 
required under section 320 of the Act. 

On appeaL the Applicant submits new documentation, and claims the record now demonstrates he 
resides in the United States in his mother's legal and physical custody. 

Upon de novo review, we will sustain the appeal. 

I. LAW 

The record reflects that the Applicant, who is under the age of 18, was born in Cuba on 
2003, to foreign national parents. He was admitted to the United States as a lawful 

permanent resident in April 2004, and his parents obtained a divorce in 2015. The 
Applicant's mother became a U.S. citizen through naturalization in March 2016. The record 
contains no evidence indicating that his father is a U.S. citizen. 

The applicable law for derivative citizenship purposes is ''the law in effect at the time the critical 
events giving rise to eligibility occurred." See Mina.\yan v. Gonzales. 401 F.3d 1069, 1075 (9th Cir. 
2005). Section 320 of the Act, as amended by the Child Citizenship Act of 2000, Pub. L. No. I 06-
395, 114 Stat. 1631 (CCA), which was in effect when the Applicant's mother became a U.S. citizen 
applies to the Applicant's citizenship claim. 
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Section 320 of the Act provides, in pertinent part: 

(a) A child born outside of the United States automatically becomes a citizen of 
the United States when all of the following conditions have been fulfilled: 

(l) At least one parent of the child is a citizen of the United States. 
whether by birth or naturalization. 

(2) The child is under the age of eighteen years. 

(3) The child is residing in the United States in the legal and physical 
custody of the citizen parent pursuant to a lawful admission for 
permanent residence. 

The regulation at 8 C.F.R. § 320.1 states the circumstances under which a U.S. citizen parent may be 
presumed to have legal custody of a child, that is, to have responsibility for and authority over a 
child, and provides in pertinent part: 

(2) [l]n the case of a child of divorced or legally separated parents, the Service will 
find a U.S. citizen parent to have legal custody of a child. for the purpose ofthc 
CCA, where there has been an award of primary care, control, and maintenance 
of a minor child to a parent by a court of law or other appropriate government 
entity pursuant to the Jaws of the state or country of residence. The Service will 
consider a U.S. citizen parent who has been awarded "joint custody.'' to have 
legal custody of a child .... 

Because the Applicant was born abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. 5)ee Matter of 
Baires-Larios. 24 I&N Dec. 467, 468 (BIA 2008). 

II. ANALYSIS 

The issue on appeal is whether the Applicant has sufficiently demonstrated that he resided in the 
United States in his mother's legal and physical custody at the time of her naturalization in March 
2016, or thereafter, as required under section 320(a)(3) of the Act. 1 

1 
Certificate of Naturalization evidence demonstrates that the Applicant's mother became a U.S. citizen through 

naturalization in 2016. when the Applicant was 12 years old. He therefore satisfies the citizen parent requirement 
contained in section 320(a)(l) of the Act. The Applicant is also under the age of 18. as required by section 320(a)(2) of 
the Act. In addition, the record reflects that the Applicant was admitted into the United States as a lawful permanent 
resident in 2004, as required. in part, under section 320(a)(3) of the Act. 
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The Applicant claims that he meets these requirements. In support, he now submits marriage and 
divorce decree documentation for his parents, school and medical records, utility bills, and affidavits 
from family friends. The record also contains school letters, federal income tax and driver's license 
documents, an affidavit from his mother, and his passport. 

We find that the record, including the new evidence submitted on appeaL now sufficiently 
demonstrates that the Applicant has resided in the United States in his mother's legal and physical 
custody since she became a naturalized U.S. citizen. 

A. Physical Custody 

Neither the Act nor the regulations define the term "physical custody.·· However, "physical 
custody" has been considered in the context of"actual uncontested custody" in derivative citizenship 
proceedings and interpreted to mean actual residence with the parent. See Maffer of' M-, 
3 l&N Dec. 850. 856 (BIA 1950); Bagot v. Ashcrofi, 398 F.3d 252, 267 (3rd Cir. 2005). 

The term "residence" is defined as "[t]he place of general abode; the place of general abode of a 
person means his principal, actual dwelling place in fact, without regard to intent." Section 
101(a)(33) ofthe Act, 8 U.S.C. § 1101(a)(33). 

The Applicant claims on appeal that he has always resided with his mother. On his Form N-600. 
however, he listed a Florida home address for himself, and an 

Florida address for his mother. He also indicated on the Form N-600 that he did not 
regularly reside in the United States in the physical custody of his U.S. citizen parent. The Applicant 
must resolve these inconsistencies with independent, objective evidence pointing to where the truth 
lies. See Matten~fHo, 191&N Dec. 582, 591-92 (BIA 1988). 

To resolve the inconsistencies, the Applicant submits atlidavits from his mother and family friends 
stating that he lived with his mother at the Florida address prior to January 2016, and at the 

Florida address since January 2016. He also submits his mother's 20 16 federal income 
tax returns listing the Applicant as her dependent and showing the Florida address. In 
addition, utility bills sent to the Applicant's mother in 2017 list the Florida address, and a 
March 2017 letter from the Applicant's school reflects that his mother enrolled him in school and 
lists the Florida address. Medical records for the Applicant, dated in 2017, reflect further 
that the Applicant lives at the address. In addition, his parents· 2015 divorce decree 
indicates that his mother was awarded primary physical custody over the Applicant. 

We find that the totality of the evidence resolves inconsistencies in the record and sutliciently shows 
that the Applicant resided in his mother's physical custody after his admission into the country as a 
lawful permanent resident and since his mother became a naturalized U.S. citizen in March 2016. 
The Applicant therefore satisfies the physical custody requirements of section 320( a)(3) of the Act. 
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B. Legal Custody 

The Applicant has also demonstrated that he has resided in his U.S. citizen mother's legal custody. 
as required. Although the Applicant stated on the Form N-600 that his parents never married and 
that he does not regularly reside in the United States in the legal custody of his U.S. citizen parent. 
on appeal he submits their 2001 marriage certificate and 2015 divorce decree to demonstrate that his 
parents were married and later divorced. The record also contains a 2011 child support order 
reflecting the Applicant's birth to married parents, and his immigration documentation lists his 
parents as married. This evidence resolves inconsistencies with regard to his parents' marital status 
and establishes that the Applicant was born to married parents who subsequently divorced. 

Whether a parent has legal custody of a child is based on a judicial determination or a judicial or 
statutory grant of custody. See Matter o{M-. 3 I&N Dec. at 856. Again, for section 320 of the Act 
derivative citizenship purposes, a U.S. citizen parent who has been awarded joint custody. is 
generally presumed to have legal custody of the child. See 8 C.F.R. ~ 320.1 (2). Here. the 
Applicant's parents' divorce decree reflects that his mother and father were awarded joint legal 
custody over the Applicant as of September 2015. This evidence sufficiently demonstrates that the 
Applicant resided in his mother's legal custody both in March 2016. when she became a U.S. citizen. 
and thereafter, as required under section 320(a)(3) of the Act. 

Ill. CONCLUSION 

The Applicant has demonstrated that he resided in the United States in his citizen mother's legal and 
physical custody, pursuant to a lawful admission for permanent residence. and prior to his 18th 
birthday. He has therefore established that he derived U.S. citizenship through his mother under 
section 320(a) of the Act. 

ORDER: The appeal is sustained. 
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