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The Applicant. who was born in Jamaica in 1983. seeks a Certificate of Citizenship indicating he 
derived U.S. citizenship from his father. See Immigration and Nationality Act (the Act) section 320. 
8 U.S.C. § 1431. An individual born outside the United States who acquired U.S. citizenship at birth. or 
who automatically derived U.S. citizenship after birth but before the age of 18. may apply to receive a 
Certificate ofCitizenship. See section 34l(a) ofthe Act 8 U.S.C. § 1452. 

To establish derivative citizenship under former section 320 of the Act an individual born abroad to 
foreign national parents must satisfy certain conditions on or after February 27. 2001. when that section 
was amended by the Child Citizenship Act of 2000 (the CCA). Pub. L. No. 106-395. 114 Stat. 1631 
(2000). Under section 320 of the Act, a child who is under 18 years old will automatically derive U.S. 
citizenship if he or she has at least one U.S. citizen parent and is residing in that parent's legal and 
physical custody in the United States as a lawful permanent resident. 

The Director of the New York City. New York Field Office denied the application finding that the 
Applicant was not eligible to derive citizenship from his father under section 320 of the Act because 
he was incarcerated between 2000 and 2002 and did not therefore satisfy the legal and physical 
custody requirement prior to his 18th birthday. 

On appeaL the Applicant asserts that the Director's decision was in error. because he resided in his 
father's legal and physical custody prior to the period of incarceration and before he was 18 years 
old. He argues that he therefore satisfied all of the conditions tor derivative citizenship under 
section 320 of the Act and requests that his application be granted and a Certificate of Citizenship 
issued to him. 

Upon de novo review. we will dismiss the appeal. The information in the record indicates that the 
Applicant is in Jamaica and we are without jurisdiction to adjudicate his citizenship claim. 
Furthermore. the evidence is insut1icient to establish that he met the legal and physical custody 
requirements to derive U.S. citizenship from his U.S. citizen lather pursuant to section 320 of the 
Act. 
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I. LAW 

The Applicant seeks a Certificate of Citizenship indicating that he derived U.S. citizenship upon his 
father's naturalization in 1991. Section 341(a) of the Act provides that a person who claims to have 
derived U.S. citizenship through naturalization of a parent may apply to the Secretary of the 
Department of Homeland Security for a Certificate of Citizenship. The Secretary shall furnish a 
Certificate upon satisfaction that such person is a citizen. as claimed. but only if that person is at the 
time within the United States. 

The Secretary of Homeland Security has jurisdiction over the administration and enforcement of the 
Act within the United States. Section 103(a)(l) of the Act. 8 U.S.C. ~ 1103(a)(l). However. a 
citizenship claim made by an individual physically present outside of the United States may only be 
properly made before the U.S. Department of State (DOS) through a consular ollicer. Section 
l04(a) of the Act, 8 U.S.C. § 1104(a) (providing. in pertinent part. that the "'Secretary of State shall 
be charged with the administration and the enforcement of the provisions of this Act and all other 
immigration and nationality laws relating to ... (3) the determination of nationality of a person not 
in the United States""): see also 22 C.F.R. ~ 50.2 (providing that DOS .. [s]hall determine claims to 
United States nationality. when made by persons abroad on the basis of an application for 
registration. for a passport. or for a Consular Report of Birth Abroad of a Citizen of the United States 
of America ...... ) 

For derivative citizenship purposes. we apply ··the law in effect at the time the critical events giving 
rise to eligibility occurred."" See Afina.\yan v. Gonzales. 401 F.3d I 069. I 075 (9th Cir. 2005). Prior 
to February 27. 200L a child born abroad to foreign national parents could derive U.S. citizenship 
only if both parents naturalized before the child's 18th birthday. and the child resided in the United 
States as a lawful permanent resident, unless he or she met specific conditions to derive citizenship 
from only one parent. Section 321 of the Act. 8 U.S.C. § 1432. 

The CCA. which took effect on February 27, 200L repealed former section 321 of the Act and 
amended section 320 of the Act. Pursuant to the amended section 320 of the Act. a child \Viii 
automatically derive U.S. citizenship if he or she ( 1) is under the age of 18 years: (2) has one U.S. 
citizen parent, whether by birth or naturalization; and (3) is residing in that parenrs legal and 
physical custody in the United States as a lawful permanent resident. The provisions of the CCA. 
however. are not retroactive and a child born outside of the United States may derive U.S. 
citizenship under the amended section 320 of the Act only if he or she satisfied all of the conditions 
under that section on or after February 27. 200 L the effective date of the CCA amendments.' 

1 /2 USCIS Policy lt4anual H.4(A), hilps:, 11;1>1 uscis,gov policy~nlanuaL Although the Director determined that the 
Applicant did not derive citizenship under former section 321 of the Act, the Applicant does not contest this finding on 
appeal. 
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II. ANALYSIS 

The issues on appeal are whether we have jurisdiction to adjudicate the Applicant's citizenship claim 
and, if so, whether the Applicant has established that he derived U.S. citizenship from his father. 

The record reflects that the Applicant, born out of wedlock in Jamaica in 1983. was admitted 
to the United States for permanent residence in 1988. His father became a U.S. citizen through 
naturalization in 1991. The Applicant resided with his father until he was incarcerated in 2000. 
He was released from prison in 2002. and deported from the United States to Jamaica two 
months later. 

A. Jurisdiction 

The evidence in the record indicates that the Applicant resides in Jamaica and that we do not 
therefore have jurisdiction to adjudicate his claim of derivative U.S. citizenship. 

On his Form N-600, which he signed and tiled in June 2016, the Applicant represented that he 
resided in Jamaica. The record does not include evidence. such as: a copy of the Applicant's 
passport showing all entries and departures from the United States t()llowing his 2002 deportation: 
current identity documents issued in the United States: rent, mortgage. or utility bills: and similar 
documents to establish that he is in the United States. Moreover, U.S. Citizenship and Immigration 
Services (USCIS) electronic records do not indicate that the Applicant was admitted to the United 
States at any time after he was deported. Although in 2002 and 2014 he applied lor nonimmigrant 
visas to enter the United States, both applications were denied at the U.S. Embassy in 
Jamaica. We find theretore that. absent evidence that the Applicant is in the United States. we arc 
without jurisdiction to adjudicate his citizenship claim. Nevertheless, because the Director 
adjudicated the Applicant's Form N-600 on its merits, we will also address the substance of the 
Applicant's claim. 

B. Derivative Citizenship Not Established 

As stated above. with the passage of the CCA. a qualified child needs only one U.S. citizen parent to 
derive citizenship under the amended section 320 of the Act. But a child, who like the Applicant. 
was born prior to its effective date. February 27. 2001. must fulfill all of the conditions tor derivative 
citizenship. including residence in the U.S. citizen parent's legal and physical custody, on or after 
February 27. 2001. and before his or her 18th birthday, which for the Applicant was on March 23, 
2001 . The record does not show that the Applicant met this requirement within this time frame. 
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For the purposes of section 320 of the Act, USC IS will presume that a U.S. citizen parent has legal 
custody of a child in a case of a biological child born out of wedlock. who has been legitimated.2 and 
currently resides with the parent. 8 C.F.R. ~ 320.l(l)(ii). The Applicant did not meet the legal 
custody requirement when the CCA provisions went into effect on February 27. 200L and before his 
18th birthday in March 200L because he was incarcerated from 2000 until2002 and did not "reside'' 
with his father then. 

For the same reason, he is unable to satisfy the physical custody condition under section 320 of the 
Act. Although not defined in the Act or the regulations, the term •·physical custody"" has been 
considered in the context of ··actual uncontested custody" in derivative citizenship proceedings and 
interpreted to mean actual residence with the parent. See Bagot v. Ashcrofi. 398 F.3d 252. 267 (3rd 
Cir. 2005) (father had actual physical custody of the child where the child lived with him and no one 
contested the father's custody); Maffer of M-. 3 I&N Dec. 850, 856 (BIA 1950) (father had "actual 
uncontested custody"' of a child where the father lived with the child. took care of the child. and the 
mother consented to his custody). The Applicant did not actually reside with his father when he was 
in prison. Accordingly. he was not in his father's physical custody during the relevant time period 
between February 27. 200 L the effective date of the CCA. and his 18th birthday on March 23. 200 I. 

III. CONCLUSION 

The record ret1ects that the Applicant resides abroad and he therefore must make his claim to having 
derived citizenship to the U.S. Department of State. We note. however. that even if he lived in the 
United States. the Applicant would be ineligible to receive a Certificate of Citizenship because he 
did not derive citizenship under section 320 of the Act. 

ORDER: The appeal is dismissed. 

Cite as Matter ofA-A-T-. ID# 786592 (AAO Jan. 23. 2018) 

'Ma/ler of Cross. 26 I&N Dec. 485 (BIA 20 15). 
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