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The Applicant, who was born in Mexico in 2004, seeks a Certificate of Citizenship rellecting he 
derived U.S. citizenship from his father. See Immigration and Nationality Act (the Act) ~ 320, 8 U.S.C. 
§ 1431. An individual born outside the United States. who automatically derived lJ .S. citizenship after 
birth but before the age of 18, may apply to receive a Certificate of Citizenship. Generally, tor an 
individual claiming automatic U.S. citizenship after birth and who was born after February 27. 1983. the 
individual must have at least one U.S. citizen parent and be residing in that parent's custody in the 
United States as a lawful permanent resident before 18 years of age. 

The Director of the San Francisco, California Field Oflice denied the Applicant's Form N-600. 
Application for Certificate of Citizenship, concluding he provided insutlicient evidence to 
demonstrate that he resided in the United States pursuant to a lawful admission for permanent 
residence, as required under section 320 of the Act. 

On appeal, the Applicant asserts that his father is in the process of getting him legal status in the 
United States. No additional evidence is submitted. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

The record reflects that the Applicant was born in Mexico in 2004 to married foreign national 
parents. His father became a U.S. citizen through naturalization in September 2015. There is no 
indication that his mother is a U.S. citizen. 

For derivative citizenship purposes, we apply .. the law in efTect at the time the critical events giving 
rise to eligibility occuned.'" See Minasyan v. Gonzales, 401 F.3d 1069. 1075 (9th Cir. 2005). 
Section 320 ofthe Act. as amended by the Child Citizenship Act of2000, Pub. L. No. 106-395, 114 
Stat. 1631 (CCA). which was in etTect when the Applicant was born and is still in effect. applies in 
this case. 
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Section 320 of the Act provides, in pertinent part: 

(a) A child born outside of the United States automatically becomes a citizen of 
the United States when all of the following conditions have been fulfilled: 

(I) At least one parent of the child is a citizen of the United States, 
whether by birth or naturalization. 

(2) The child is under the age of eighteen years. 

(3) The child is residing in the United States in the legal and physical 
custody of the citizen parent pursuant to a lawful admission for 
permanent residence. 

Because the Applicant was born abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. See Matter of 
Baires-Larios, 24 I&N Dec. 467, 468 (BIA 2008). 

II. ANALYSIS 

The issue on appeal is whether the Applicant demonstrated that he resides in the United States 
pursuant to a lawful admission for permanent residence as required, in part, under section 320(a)(3) 
of the Act. 1 We find the Applicant has not demonstrated that he meets this requirement. 

A. U.S. Lawful Permanent Residence 

The term "lawfully admitted for permanent residence'' means the status of having been lawfully 
accorded the privilege of residing pemmnently in the United States as an immigrant in accordance 
with the immigration laws, such status not having changed. Section 10l(a)(20) of the Act. 8 U.S.C. 
§ 1101(a)(20). The Applicant does not claim. nor does the record reflect. that he is a lawful 
permanent resident in the United States. 

Instead, the Applicant asserts that his father is in the process of getting him legal status. However. 
because the Applicant is not a lawful permanent resident. he is not eligible to derive citizenship 
through his father under section 320 of the Act. 

1 The Applicant has established that he meets some section 320(a) of the Act requirements. Certificate of Naturalization 
evidence shows, for example, that his father became a naturalized U.S. citizen in September 2015. He therefore satisfies 
conditions in section 320(a)(l) of the Act. Birth certificate evidence reflects that the Applicant was born in 2004. and 
that he is under the age of 18, as required under section 320(a)(2) of the Act. 
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B. Physical Custody 

Although not addressed by the Director, the Applicant has also not satisfied the section 320(a)(3) of 
the Act requirement that he reside in the United States in the physical custody of his U.S. citizen 
father. 

While undefined in the statute and regulations, case law defines the term ·'physical custody'' in 
derivative citizenship proceedings as "actual uncontested custody," interpreted to mean actual 
residence with the parent. See Matter of M-, 3 l&N Dec. 850, 856 (BlA 1950. Under section 
101(a)(33) of the Act, 8 U.S.C. § 110l(a)(33), "[t]he term 'residence' means the place of general 
abode; the place of general abode of a person means his principaL actual dwelling place in fact 
without regard to intent." Here, the Applicant states on appeal that he lives in Mexico with his 
mother and siblings. He also indicates on his Form N-600 that he has never been in the United 
States. Because he does not live in the United States with his father, he does not meet section 
320(a)(3) of the Act physical requirements. 

III. CONCLUSION 

The Applicant has not demonstrated that he resides in the United States in the physical custody of 
his U.S. citizen father pursuant to a lawful admission for permanent residence. He has therefore not 
established derivative U.S. citizenship through his father under section 320(a) of the Act. 

ORDER: The appeal is dismissed. 
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