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The Applicant, who was born in Mexico in 1977, seeks a Certificate of Citizenship indicating that she 
acquired U.S. citizenship at birth through her mother. See Immigration and Nationality Act (the Act) 
section 309(c), 8 U.S.C. § 1409(c). An individual born outside the United States who acquired U.S. 
citizenship at birth, or who automatically derived U.S. citizenship after birth but before the age of 18, 
may apply to receive a Certificate of Citizenship. For an individual claiming to acquire citizenship at 
birth and who was born after December 23, 1952. to an unmarried U.S. citizen mother, the mother must 
have been physically present in the United States for one continuous year before the individual's birth. 1 

The Director of the El Paso, Texas Field Office denied the application. concluding that the Applicant 
provided insufficient evidence to demonstrate she was born out of wedlock, or that her U.S. citizen 
mother was physically present in the United States for one continuous year prior to the Applicant's 
birth, as required under section 309(c) of the Act. 

On appeal, the Applicant submits previously provided evidence, and asserts that the record sufficiently 
demonstrates her mother was unmarried at the time of her birth, and that her mother met section 309(c) 
of the Act U.S. physical presence requirements. 

Upon de novo review, we will dismiss the appeal. 

1 The U.S. Supreme Court recently held that different U.S. physical presence requirements for unwed mothers in section 
309(c) of the Act (continuous period of one year). and unwed fathers in former section 30l(a)(7) of the Act, 8 U.S.C. 
§ 140l(a)(7) and current section 30l(g) of the Act (10 or 5 years, respectively), violate the equal protection provisions of 
the Fifth Amendment. See Sessions v. Morales-Santana, 137 S. Ct. 1678, 170 I (20 17). Nevertheless, the Court declined 
to apply the section 309(c) continuous period of one year physical presence requirement to the child of an unwed U.S. 
citizen father, stating instead that "[g]oing forward, Congress may address the issue and settle on a uniform prescription 
that neither favors nor disadvantages any person on the basis of gender," and that in the interim the longer physical 
presence requirement should also apply, prospectively, to children born to unwed U.S. citizen mothers. !d. Because we 
find in this case that the Applicant has not established that she was born out of wedlock or that her mother was physically 
present in the United States for a continuous period of one year prior to her birth. Sessions v. Morales-Santana does not 
impact the outcome in this matter. 
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I. LAW 

The record reflects that the Applicant was born in Mexico on 1977, to a U.S. citizen mother 
and a foreign national father. 2 The Applicant claims her parents never married, and she seeks a 
certificate of citizenship indicating that she acquired U.S. citizenship at birth from her mother. 

The applicable law for transmitting citizenship to a child born abroad when one parent is a U.S. 
citizen is the statute that was in effect at the time of the child's birth. See Chau v. Immigration and 
Naturalization Service, 247 F.3d 1026, 1029 n.3 (9th Cir. 2001) (internal quotation marks and 
citation omitted). Based on her year of birth, the Applicant's citizenship claim falls within the 
provisions of section 309( c) of the Act, which provides. in pertinent part: 

[A] person born after December 23, 1952, outside the United States and out of 
wedlock shall be held to have acquired at birth the nationality status of his mother, if 
the mother had the nationality of the United States at the time of such person's birth, 
and if the mother had previously been physically present in the United States or one 
of its outlying possessions for a continuous period of one year. 3 

Because the Applicant was born abroad, she is presumed to be a foreign national and bears the 
burden of establishing her claim to U.S. citizenship by a preponderance of credible evidence. See 
Matter of Baires-Larios. 24 I&N Dec. 467, 468 (BIA 2008). The "preponderance of the evidence" 
standard requires that the record demonstrate that the Applicant's claim is "probably true," based on 
the specific facts of her case. See Matter (~(Chawathe, 25 l&N Dec. 369,376 (AAO 2010) (citing 
Matter of E-M-. 20 I&N Dec. 77, 79-80 (Comm 'r. 1989)). 

II. ANALYSIS 

The issues in this case are whether the Applicant provided sufficient evidence to establish: 1) that 
her U.S. citizen mother was unmarried when the Applicant was born; and 2) that prior to the 
Applicant's birth, her mother was physically present in the United States for a continuous period of 
one year. 

The Applicant claims the record demonstrates by a preponderance of the evidence that her mother 
met these requirements. In support, she submits marriage-related documents for each parent, her 

2 
The Applicant's birth certificate and the mother's Certificate of Citizenship show their parent-child relationship, and 

that the Applicant's mother was a U.S. citizen when the Applicant was born. 
' If the Applicant's parents were married at the time of her birth , her claim would fall under the provisions of former 
section 301(a)(7) of the Act, 8 U.S.C. § 1407(a)(7), amended by Act of October 10. !978, Pub. L. No. 95-432, 92 Stat. 
1046. This section provides generally, that for an individual claiming to be a U.S. citizen at birth, and who was bom to 
married parents between December 24, 1952, and November 14. 1986, one parent must be a U.S. citizen parent, and that 
parent must have been physically present in the United States for 10 years (with at least five years occurring after the age 
of 14) before the individual's birth. 
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father's death certificate, birth and baptism evidence for her sister, and an affidavit from an 
acquaintance. 

We find, upon review, that the evidence is insufficient to establish that the Applicant was born out of 
wedlock, and that her mother met one year continuous U.S. physical presence requirements prior to 
her birth, as required under section 309(c) of the Act. 

· A. Out of Wedlock Birth 

To establish her parents were not married at the time of her birth, the Applicant submits a 
Chihuahua, Mexico marriage certificate showing her mother married another man, who is not the 
Applicant's father. She also submits a certificate reflecting no record of marriage for her father in 
Chihuahua, Mexico, and her father's death certificate. These documents, however, do not establish 
the Applicant's claims. 

Although the marriage certificate reflects that her mother married an individual who was not the 
Applicant's father, it is for a marriage that occurred in 1995, over 15 years after the Applicant's 
birth. The marriage certificate contains no annotations or other information to demonstrate that the 
Applicant's mother was not previously married to the Applicant's father. Similarly, although the 
certificate of no marriage for the Applicant's father shows that no record of marriage was found for a 
searched time period between 1996 to July 2016, the document does not demonstrate that marriage 
records were searched for any period of time prior to the Applicant's birth in 1977. Also, while the 
Applicant's father's Chihuahua death certificate indicates that he was single at the time of his death 
in 1999; this does not demonstrate that he was not married to the Applicant's mother 20 years 
earlier, when the Applicant was born. 

In addition, the record contains the Applicant's 1977 Chihuahua, Mexico birth certificate, her sister's 
1976 California birth certificate, and a 1976 Texas baptism document for her sister, all listing both 
their mother's and father's names. An acquaintance also claims in an affidavit that the Applicant's 
mother and father had two children together while they lived at her house between 1975 and 1977. 
These documents reasonably indicate the possibility that the Applicant's parents were married. 
Without additional evidence clarifying her mother's marital status at the time of the Applicant's birth 
(such as evidence of no prior marriages and divorces in Mexico. California. and Texas, prior to 
1977) the Applicant has not met her burden of establishing that she was born out of wedlock. as 
claimed. 

B. U.S. Physical Presence 

Even assuming the Applicant had established her mother was born out of wedlock, which she has 
not, she has also not shown that her mother satisfied section 309( c) of the Act continuous one year 
U.S. physical presence requirements. 
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The term "physical presence" generally has its literal meaning, and is computed by the actual time 
spent in the United States. See Matter of Flores-Maldonado, 10 l&N Dec. 22 (BIA 1962). Here, the 
record reflects that the Applicant's mother was born in Mexico in 1959, and she did not obtain her 
Certificate of Citizenship until 2003 (based on acquisition of U.S. citizenship at birth through a 
parent.) The Applicant indicates on her own Form N-600, Application for Certificate of Citizenship, 
though, that her mother was physically present in the United States from 1968 to 1971, from 1975 to 
1976, and from 1977 to 1 978. 

To corroborate her claims, the Applicant submits her sister' s California birth certificate showing her 
mother was physically present in California when the sister was born on 1976. A Texas 
baptism certificate for the Applicant's sister indicates further that her mother was present in Texas 
on June 13, 1976. The baptism registration date, though, did not occur until 20 years later in 1996, 
and the record does not reflect the basis on which the baptism was registered. As such. we cannot 
give the baptism certificate significant weight. 

The Applicant also submits an affidavit from an acquaintance who claims the Applicant's mother 
and father lived at her house from January 1975 until the mother returned to Mexico in 1977 to give 
birth to the Applicant. However, the affidavit has limited evidentiary weight in that it is vague and 
does not contain details about exact dates when the parents lived with the affiant, or the address 
where the affiant and the Applicant's parents lived. See Matter olE-M-, 20 I&N Dec. 77 (Comm'r. 
1989) (In ascertaining the evidentiary weight of the affidavits and letters, we must determine the 
basis for the affiant's knowledge of the information to which she or he is attesting, and whether the 
statements are plausible, credible, and consistent both internally and with the other evidence of 
record.) See also, Matter of Y-B-, 21 I&N Dec. 1136 (BIA 1998) (If testimonial evidence lacks 
specificity, detail, or credibility, there is a greater need for the affected party to submit corroborative 
evidence.) Neither is it supported by corroborating documents, such as medical, employment, or 
financial records. The Applicant provides no other evidence of her mother's physical presence in the 
United States prior to 1977, when the Applicant was born. 

Upon review, we find that the evidence in the record demonstrates, at best, that the Applicant's 
mother was present in the United States for some period of time between February and June 1976. 
The record does not, however, establish continuous physical presence in the United States during 
that time period, nor does it demonstrate continuous physical presence in the United States for one 
year prior to the Applicant's birth, as required. 

III. CONCLUSION 

The Applicant has provided insufficient evidence to establish that she was born out of wedlock, or 
that her mother was physically present in the United States for a continuous period of one year prior 
to her birth. Accordingly, the Applicant has not demonstrated by a preponderance of the evidence, 
that she acquired U.S. citizenship at birth through her U.S. citizen mother under section 309(c) ofthe 
Act. 
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ORDER: The appeal is dismissed. 

Cite as Matter of"L-L-H-K-, ID# 856795 (AAO Jan. 31, 2018) 
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