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APPLICATION: FORM N-600, APPLICATION FOR CERTIFICATE OF CITIZENSHIP 

The Applicant, who was born abroad in 1996, seeks a Certificate of Citizenship indicating that he 
derived citizenship from his father, a naturalized U.S. citizen. Immigration and Nationality Act (the 
Act) section 320, 8 U.S.C. § 1431. Generally, to establish derivative U.S. citizenship after birth an 
individual who was born after February 27, 1983, must show that he or she had at least one U.S. 
citizen parent and was residing in that parent's legal and physical custody in the United States as a 
lawful permanent resident before turning 18 years of age. 

The Director of the San Bernardino, California Field Office denied the Form N-600, concluding that 
the Applicant did not derive U.S. citizenship from his father, because the court awarded legal and 
physical custody to his mother when the parents divorced. 

On appeal, the Applicant asserts that the Director's decision was in error, because his parents 
exercised joint legal and physical custody over him pursuant to an out-of-court agreement, and he 
was therefore eligible to derive U.S. citizenship from his father. 

Upon de nova review, we will dismiss the appeal. 

I. FACTS AND PROCEDURAL HISTORY 

The Applicant was born in Bulgaria in 1996 to married foreign national parents. The parents 
divorced in 1998. Pursuant to the settlement agreement incorporated in the divorce decree, the 
parents agreed that the mother would have custody of the Applicant and his sibling, and the father 
would have the right to visit the children. A few years later, the Applicant's mother married a U.S. 
citizen, who filed an immigrant visa petition on the Applicant 's behalf. The petition was approved 
and in 2005 , when the Applicant was eight years old, he was admitted to the United States fo r 
permanent residence as a stepchild of a U.S. citizen. However, the Applicant' s U.S. citi zen 
stepfa ther subsequently testified that the marri age between him and the Applicant' s mother was 
contracted solely so that she could obtain immigration benefits fo r hersel f and her children; that it 
was not consummated; that he received approximately $10,000 in exchange fo r marrying the 
Applicant 's mother; and that hi s signature on the Form 1-864, Affidavit of Support Under Secti on 
213A of the Act, he purportedly fil ed on the Applicant 's behalf was fo rged. Based on thi s 
info rmation, U.S. Immigra tion and Customs Enforcement pl aced the Applicant in removal 
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proceedings alleging that he was ineligible for admission to the United States as an immigrant 
because his mother's marriage, on which his immigrant visa was based, was a sham marriage. 1 The 
removal proceedings are currently pending. In 2013, when the Applicant was 17 years old, 
his father became a U.S. citizen through naturalization, and a few months later the Applicant filed 
the instant request for a Certificate of Citizenship indicating he derived U.S. citizenship from his 
father. 

II. LAW 

To determine whether the Applicant derived U.S. citizenship based on the above facts, we apply "the 
law in effect at the time the critical events giving rise to eligibility occurred." See Minasyan v. 
Gonzales, 401 F.3d 1069, 1075 (9th Cir. 2005). The last critical event in this case is the 
naturalization of the Applicant's father in 2013. The applicable law, therefore, is section 320 of the 
Act, as amended by the Child Citizenship Act of 2000, Pub. L. No. 106-395, 114 Stat. 1631 (CCA). 
This section applies to individuals who, like the Applicant, were under the age of 18 when the law 
went into effect on February 27, 2001,2 and provides, in pertinent part, that: 

(a) A child born outside of the United States automatically comes a citizen of the 
United States when all of the following conditions have been fulfilled: 

(1) At least one parent of the child is a citizen of the United States, 
whether by birth or naturalization. 

(2) The child is under the age of eighteen years. 

(3) The child is residing in the United States in the legal and physical 
custody of the citizen parent pursuant to a lawful admission for 
permanent residence ( emphasis added). 

Because the Applicant was born abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. Matter of 
Baires-Larios, 24 I&N Dec. 467, 468 (BIA 2008). Under the preponderance of the evidence 
standard, the Applicant must demonstrate that his claim is "probably true," or "more likely than not." 
Matter of Chawathe, 25 I&N Dec. 369, 376 (AAO 2010). 

1 See section 237(a)(l)(a) of the Act, 8 U.S.C. § 1227 (any fo reign national who was inadmissible to the United States at 
the time of en try or adjustment is deportable); section 212(a)(7)(A)(i)(I) of the Act, 8 U.S.C. § 1182(a)(7)(A)(i)(I) 
(a fo reign national who is not in possession of a valid, unexpired immigra nt visa is inadmissible to the United States). 
2 Matter of Rodriguez-Tejedor, 23 l&N Dec. 153 (BIA 2001 ). 
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III. ANALYSIS 

The issue in dispute is whether the Applicant has established that he was residing in the legal and 
physical custody of his U.S. citizen father as a "lawful" permanent resident before he turned 18 years 
of age in 2014, as required in section 320(a)(3) of the Act. 

The Applicant avers that his father satisfied the legal and physical custody requirement because 
Bulgarian family law employs the concept of "parental rights and responsibilities" rather than 
"custody" of children, and the divorce court did not terminate his father's parental rights. He states 
further that his parents decided in a 1998 out-of-court agreement that they would share 
legal and physical responsibility for the children, and that we should therefore recognize his father as 
a custodial parent for the purposes of derivative citizenship under section 320 of the Act. 

We find, however, that the evidence does not support the Applicant's claim that his father had legal 
and physical custody over him before he was 18 years old. And, beyond the Director's decision, the 
Applicant has not established that his admission to the United States for permanent residence based 
on the step-relationship created by his mother's marriage was lawful. Accordingly, he has not 
demonstrated that he was eligible to derive U.S. citizenship from his father pursuant to section 320 
of the Act. 

A. Legal Custody 

"Legal custody" refers to the responsibility for and authority over a child. 8 C.F.R. § 320.1. If, like 
in this case, the child's parents are divorced or legally separated, U.S. Citizenship and Immigration 
Services (USCIS) will find a U.S. citizen parent to have legal custody of a child where there has 
been an award of primary care, control, and maintenance of a minor child to a parent, or if the parent 
was granted joint custody by a court of law or other appropriate government entity pursuant to the 
laws of the state or country of residence. 8 C.F.R. § 320.1(2). 

1. Judicial Custody Award 

The Applicant has not shown that he meets the above legal custody presumption, as the divorce 
decree he submitted indicates that the court granted custody to his mother. The decree provides that: 

[pursuant to] "the agreement made between the parties on 1998 and amended on 
1998 .. . [t]he custody of the minor children . . . shall be awarded to the mother" 

and " [t]he fa ther shall pay his minor children . .. through ... their mother and lawful 
representative, a monthly maintenance . . . [ and] .. . shall have the right to visit his two 
children . .. . " 

The court 's designation of the Applicant ' s mother as hi s custodial parent and " lawfu l representative" 
indicates that she was awarded legal and physical custody. There is nothing in the decree to indicate 
that the court granted similar rights to his fa ther, and the Applicant does not claim or submit 
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evidence that the 1998 custody order was subsequently modified by a court of law or other 
appropriate government entity before he was 18 years old. Although he asserts that the parents' 

1998 agreement referenced in the decree contained full and detailed arrangements 
regarding the joint and shared exercise of their parental rights and obligations over children, he has 
not submitted a copy of this document, and the divorce decree, which incorporates it by reference, 
confirms that the parents agreed that the mother would have custody of the children. 

The Applicant points out, and we recognize, that the original divorce decree refers to the mother's 
"parental rights," "po)lttTeJICKHTe rrpaBa" (roditelskite prava) with regard to the children, rather than 
"custody."3 He claims that under Bulgarian law, divorce does not affect the legal attribution of the 
parental rights and duties but only their exercise, which rests with the parent with whom the child 
resides. He claims that therefore his mother had parental rights while he resided with her in Bulgaria 
after the divorce, but those rights were automatically transferred to his father when his mother 
immigrated to the United States in 2001. He further states that because the parents subsequently 
agreed to share their rights and obligations concerning the children then the father had, in effect, 
legal custody over him. The Applicant does not, however, submit evidence to show that he resided 
in Bulgaria with his father, 4 or that such residence would have resulted in automatic transfer of legal 
custody over him to his father absent a judicial order. Moreover, as discussed above, he provides no 
documentation to show that contrary to the divorce decree judgment, his parents agreed that they 
would have joint custody, and that the court ratified this arrangement. We conclude, therefore, that 
regardless of the purported distinction between the terms "custody" and "parental rights," the 
divorce court awarded responsibility and authority over the Applicant to his mother. As this falls 
within the regulatory definition of "legal custody" in 8 C.F.R. § 320.1, we find that the Applicant 
was under his mother's legal custody after the parents divorced in 1998, and before he turned 18 
years of age. 

2. Other Factual Circumstances 

The regulations provide that there may be other factual circumstances under which USCIS may find 
the U.S. citizen parent to have legal custody for the purposes of derivative citizenship under section 
320 of the Act. 8 C.F.R. § 320.1(2). The Applicant has not shown, however, that such 
circumstances were present in his case during the relevant time period. 

The Applicant argues that despite the judicial custody award to the mother, we should recognize his 
parents' out-of-court shared custody agreement and find that his father met the legal custody 
requirement. In support of this argument, the Applicant references a decision of the U.S. Court of 
Appeals for the First Circuit (First Circuit), Pina v. Mukasey, 542 F.3d 5 (1st Cir. 2008), holding that 

·' The English certified translation of the document the Applicant's father submitted in support of his own naturalization 
application also references "parental rights." 
4 The divorce decree indicates that afte r the parents separated the children resided with their maternal grandmother. 
While the father sta tes he included the Applicant in his 2008 immigration visa app lication, the record shows that the 
Applicant had been living with his mother in the United States since 2005. 
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the parents' valid informal agreement to share legal custody satisfied the legal custody condition in 
section 320(a)(3) of the Act. The Applicant's reliance on Pina is misplaced, however, as that case 
involved parents who were never married to each other and, thus, did not have a judicial custody 
order. Here, unlike in Pina, the Applicant's parents were divorced and the court awarded custody to 
his mother pursuant to the parent's prior settlement agreement, incorporated in the divorce judgment. 
Any prior or subsequent informal custody arrangement between the parents, absent additional 
evidence that it was recognized as valid by a court of law or other appropriate government entity, is 
insufficient to change or modify the 1998 judicial custody award. We find, therefore, that the 
Applicant has not established that his father had legal custody over him within the meaning of 
section 320(a)(3) of the Act. 

B. Physical Custody 

He has also not demonstrated that he resided in his father's physical custody in the United States 
during the relevant time period prior to his 18th birthday. 

Neither the Act nor the regulations define "physical custody." However, U.S. federal courts and the 
Board of Immigration Appeals considered the meaning of this term in the context of "actual 
uncontested custody" in derivative citizenship proceedings and interpreted it to mean actual 
residence with the parent. See Bagot v. Ashcroft, 398 F.3d 252, 267 (3d Cir. 2005) (finding that a 
child was in the parent's "actual physical custody" where the child lived with the parent and no one 
disputed the parent's custody); Matter of M-, 3 I&N Dec. 850, 856 (BIA 1950) (holding that the 
parent had "actual uncontested custody" of a child where the parent lived with the child, took care of 
the child, and the other parent consented to his arrangement). Under section 101(a)(33) of the Act, 
8 U.S.C. § 1101(a)(33), the term "residence" means the place of general abode of a person, his or 
her principal, actual dwelling place in fact, without regard to intent. 

Although the Applicant represented on the instant Form N-600 that he lived with his father in New 
York as of December 2013, there is no evidence, such as the Applicant's school, medical, 
residential, or other records to support this representation. Moreover, a review of the father's 
naturalization application shows that the father claimed he resided in New York while the Applicant 
and his sister resided in Illinois. Accordingly, as there are no documents to show that the Applicant 
lived with his father at any time, we conclude that the physical custody requirement of section 
320(a)(3) of the Act has not been satisfied. 

C. Lawful admission to the United States for Permanent Residence 

Although not addressed in the Director's decision, section 320(a)(3) of the Act requires the 
Applicant to establish that his admission to the United States for permanent residence was lawful. 
The Applicant has not shown that he meets this requirement. 

The term "lawfully admitted for permanent residence" means the status of having been lawfully 
accorded the privilege of residing permanently in the United States as an immigrant in accordance 
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with the immigration laws, such status not having changed. Section 101(a)(20) of the Act, 8 U.S.C. 
§ 1101(a)(20). If at the time a foreign national is accorded permanent resident status he or she is not 
entitled to such status, the foreign national cannot be considered lawfully admitted for permanent 
residence. Matter of Koloamatangi, 23 I&N Dec. 548 (BIA 2003). Furthermore, "[a]dmission is not 
lawful if it is regular only in form. The term 'lawfully' denotes compliance with substantive legal 
requirements, not mere procedural regularity." Monet v. INS, 791 F.2d 752, 753 (9th Cir. 1986) 
(citinglnreLongstaff, 716F.2d 1439, 1441 (5thCir.1983)). 

As stated above, the Applicant obtained permanent resident status based on the immigrant visa 
petition his stepfather filed on his behalf. However, the stepfather testified before a Department of 
Homeland Security Special Agent that his marriage to the Applicant's mother was a sham. The 
Applicant was placed in removal proceedings and charged as a foreign national who was ineligible 
for admission to the United States for permanent residence because his underlying immigrant visa 
petition was based on a relationship created by a fraudulent marriage, and was therefore not valid. 
See e.g., Matter of Teng, 15 I&N Dec. 516,519 (BIA 1975) (Where there is a sham marriage and no 
actual familial relationship between the stepchildren and the U.S. citizen stepparent has ever existed, 
the stepchildren are not entitled to be considered the children of the U.S. citizen stepparent within 
the meaning of section lOl(b)(l)(B) of the Act, [8 U.S.C. llOl(b)(l)(B)] notwithstanding the 
stepchildren may be innocent of any fraudulent intent); Matter of Awwal, 19 I&N Dec. 617, 621 
(BIA 1988) (A sham marriage is invalid from its inception and cannot under any circumstances be 
the basis of a step-relationship under the immigration law). Based on the above, we find that the 
Applicant has not shown that his admission to the United States for permanent residence was lawful, 
as this term is defined in the Act and interpreted in the relevant case law. 

IV. CONCLUSION 

The Applicant has not established that he resided in the legal and physical custody of his U.S. citizen 
father in the United States before he was 18 years old, or that his admission to the United States for 
permanent residence was lawful. He is therefore ineligible for issuance of a Certificate of 
Citizenship and his application remains denied. 

ORDER: The appeal is dismissed. 

Cite as Matter of N-R-S-, ID# 1561805 (AAO July 9, 2018) 




