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APPLICATION: FORM N-600K, APPLICATION FOR CITIZENSHIP AND ISSUANCE OF 

CERTIFICATE UNDER SECTION 322 

The Applicant's father, a citizen of the United States, seeks a Certificate of Citizenship on behalf of 

the Applicant, who was born in Nigeria in 2003. Immigration and Nationality Act (the Act) section 

322, 8 U.S.C. § 1433. A U.S. citizen parent may apply for a Certificate of Citizenship on behalf of 

his minor child if the child is residing outside of the United States in that parent's legal and physical 

custody, and the parent, or the parent's U.S. citizen parent (the child's grandparent), had been 

physically present in the United States for 5 years, 2 of which were after the parent (or grandparent) 

turned 14 years old. 

The Director of the Houston, Texas Field Office denied the application, concluding that the 

Applicant was not eligible for issuance of a Certificate of Citizenship under section 322 of the Act 

because she did not meet the requirement of residing outside of the United States in her father's legal 

and physical custody. Specifically, the Director found the Applicant resides in Nigeria, while her 

father resides in the United States. 

On appeal, the Applicant's father asserts that although he and the Applicant do not live together the 

custody requirement has been satisfied, as he travels to Nigeria every year to see the Applicant, has 

legal custody over her, supports her, and provides for her every need. 

Upon de nova review, we will dismiss the appeal. 

I. LAW 

The Applicant's father was born in Nigeria in 1957. On 2003, he became a U.S. citizen 

through naturalization. The next day, on 2003, the Applicant was born in Nigeria. 

Section 322 of the Act, as amended by the Child Citizenship Act (CCA) of 2000 (Child Citizenship 

Act of 2000, Pub. L. No. 106-395, 114 Stat. 1631 (Oct. 30, 2000)), applies to children of U.S. 

citizens born and residing outside of the United States. It provides, in pertinent part that: 

(a) A parent who is a citizen of the United States ... may apply for naturalization on 

behalf of a child born outside of the United States who has not acquired 
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citizenship automatically under section 320.1 The [Secretary of Homeland 
Security] shall issue a certificate of citizenship to such applicant upon proof, to 
the satisfaction of the [Secretary], that the following conditions have been 
fulfilled: 

(1) At least one parent ... is a citizen of the United States, whether by birth or 
naturalization. 

(2) The United States citizen parent--

(A) has ... been physically present in the United States or its outlying 
possessions for a period or periods totaling not less than five 
years, at least two of which were after attaining the age of 
fourteen years; [] 

(3) The child is under the age of eighteen years. 

(4) The child is residing outside of the United States in the legal and physical 
custody of the [ citizen parent] .... 

(5) The child is temporarily present in the United States pursuant to a lawful 
admission, and is maintaining such lawful status .... 

If the application for Certificate of Citizenship is approved, and after the applicant takes the oath of 
allegiance (unless the oath is waived), U.S. Citizenship and Immigration Services (USCIS) will issue 
a Certificate of Citizenship. The child is a citizen as of the date of approval and administration of 
the oath of allegiance. 8 C.F.R. § 322.S(a). 

II. ANALYSIS 

The disputed issue is whether the Applicant's father has demonstrated that the Applicant is residing 
outside of the United States in his legal and physical custody, as required in section 322(a)(4) of the 
Act. 

1 Section 320 of the Act, 8 U.S.C. § 1432, as amended by the CCA provides that a child under 18 years of age who has 
one U.S. citizen parent and is residing in that parent's legal and physical custody in the United States as a lawful 
permanent resident will automatically derive U.S. citizenship. The record in this case does not indicate that the 
Applicant is a lawful permanent resident of the United States. We therefore do not address her eligibility for derivative 
citizenship under section 320 of the Act. 
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The Director concluded that the Applicant did not meet this requirement, because she resides in 
Nigeria while her father lives and is employed in the United States. The Applicant's father confirms 
on appeal that he is residing in the United States with the Applicant's older siblings, and the 
Applicant is living in Nigeria with her guardian. He states, however, that the fact he lives and is 
employed in the United States does not mean he relinquished legal custody over the Applicant, as he 
continues to provide for her and wants her to join him in the United States. 

We find, however, that the father's statements alone are insufficient to establish that the physical and 
legal custody conditions under section 322(a)(4) have been met. 

A. Physical and Legal Custody 

1. Physical Custody 

Neither the Act, nor the regulations define "physical custody." However, U.S. federal courts and the 
Board of Immigration Appeals have considered the term in the context of "actual uncontested 
custody" in derivative citizenship proceedings, and interpreted it to mean actual residence with the 
parent. See Bagot v. Ashcroft, 398 F.3d 252, 267 (3d Cir. 2005) (finding that a child was in the 
parent's "actual physical custody" where the child lived with the parent and no one disputed the 
parent's custody); Matter of M-, 3 I&N Dec. 850, 856 (BIA 1950) (holding that the parent had 
"actual uncontested custody" of a child where the parent lived with the child, took care of the child, 
and the other parent consented to his arrangement). Under section 101(a)(33) of the Act, 8 U.S.C. 
§ 1101(a)(33), the term "residence" means the place of general abode of a person, his or her 
principal, actual dwelling place in fact, without regard to intent. 

As the father confirms he and the Applicant do not reside together outside the United States, we find 
that the physical custody requirement in section 322(a)(4) of the Act has not been satisfied. 

2. Legal Custody 

For the same reason, the Applicant's father has not demonstrated that he has legal custody over the 
Applicant. 

The record reflects that the Applicant's mother passed away in 2008. For the purposes of section 
322 of the Act, USCIS will presume that a U.S. citizen parent has legal custody of a child, and will 
recognize that U.S. citizen parent as having lawful authority over the child, absent evidence to the 
contrary, in the case of a biological child who currently resides with a surviving natural parent, if the 
other parent is deceased. 8 C.F.R. § 322.1. However, as the Applicant is not residing with her 
father, she does not meet this legal custody presumption. 

Moreover, although the same regulations provide that there may be other factual circumstances 
under which USCIS may find the U.S. citizen parent to have legal custody, the evidence is 
insufficient to show that such circumstances are present here. The father's god-daughter states in her 

3 



.

Matter of G-E-F-

declaration that she has been acting as the Applicant's guardian since 2014, and that the father takes 

good care of the Applicant's financial needs by sending money for her school fees, feeding 

allowance, and other expenses. However, the father in not included on the Applicant's school 

records as her legal guardian, and there is no evidence of the claimed financial support, or any other 

documents issued by Nigerian authorities confirming that he maintains parental authority and 

responsibility for the Applicant. We conclude therefore that the legal custody requirement in section 

322(a)(4) has not been met. 

Because the Applicant is not residing outside of the United States in her U.S. c1t1zen father's 

physical and legal custody, she is ineligible for issuance of a Certificate of Citizenship pursuant to 

section 322 of the Act. Accordingly, we do not address whether she meets the remaining conditions 

under that section. 

B. Acquisition of U.S. Citizenship at Birth 

Although the Applicant's father applied for a Certificate of Citizenship on her behalf asserting 

eligibility under section 322 of the Act, the record indicates that the Applicant may have a claim to 

U.S. citizenship at birth under another provision of the Act. 

The Applicant was born abroad a day after her father became a U.S. citizen.2 Her mother was a 

foreign national. The applicable law for transmitting citizenship to a child born abroad when one 

parent is a U.S. citizen is the statute that was in effect at the time of the child's birth. Chau v. 

Immigration and Naturalization Service, 247 F.3d 1026, 1029 n.3 (9th Cir. 2001). Section 301(g) of 

the Act, 8 U.S.C. § 1401(g), as in effect since 1986, provides that a person born outside of the 

United States of one foreign national and one U.S. citizen parent is a national and citizen of the 

United States at birth if prior to the birth of such person the U.S. citizen parent was physically 

present in the United States or its outlying possessions for a period or periods totaling not less than 

five years, at least two of which were after the parent's 14th birthday. 

Accordingly, to establish acquisition of U.S. citizenship at birth, the Applicant would have to show 

that as of 2003, her father was a U.S. citizen who had 5 years of prior physical presence in 

the United States, with at least 2 years after his 14th birthday in 1971. In addition, if the Applicant 

was born out of wedlock,3 she must meet additional requirements pertaining to children of unmarried 

parents set forth in section 309(a) of the Act, 8 U.S.C. § 1409(a). 

To claim eligibility for issuance of a Certificate of Citizenship on that basis, the Applicant may file a 

Form N-600, Application for Certificate of Citizenship with USCIS, but only if she is in the United 

States. Section 103(a)(l) of the Act, 8 U.S.C. § 1103. If the Applicant continues to reside abroad, 

2 The Applicant's hospital record indicates she was born at a.m. the day after her father naturalized in Texas. We 

note the time zone difference between Nigeria and central United States. 

' Although the Applicant's father represented on the instant Form N-600K that he and the Applicant's mother were 

married when the Applicant was born, the father's Certificate of Naturalization reflects that he was divorced at the time. 
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she may make a claim of U.S. citizenship before the U.S. Department of State. Section 104(a)(l) of 
the Act, 8 U .S.C. § 1104. In either case the Applicant must submit appropriate supporting 
documentation listed in the Form N-600 or U.S. Department of State instructions, as applicable. 

III. CONCLUSION 

The Applicant is not eligible for issuance of a Certificate of Citizenship under section 322 of the Act 
because the evidence does not establish that she is residing outside the United States the legal and 
physical custody of her U.S. citizen father. Accordingly, we must dismiss the appeal. The dismissal 
does not preclude the Applicant from making a U.S. citizenship claim before USCIS or the U.S. 
Department of State pursuant to other citizenship provisions of the Act, if she believes she meets the 
applicable eligibility criteria. 

ORDER: The appeal is dismissed. 

Cite as Matter of G-E-F-, ID# 1614294 (AAO July 17, 2018) 
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