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The Applicant, who was born abroad in 1961, seeks a Certificate of Citizenship indicating he 
derived U.S. citizenship from his mother. Immigration and Nationality Act (the Act) section 321, 
8 U.S.C. § 1432, repealed by Sec. 103(a), title I, Child Citizenship Act of 2000, Pub. L. No. 106-
395, 114 Stat. 1631 (2000). To establish derivative citizenship under former section 321 of the Act 
solely from one parent, an individual must show, in part, that he or she resided in the United States 
as a lawful permanent resident at the time of that parent's naturalization, or began to permanently 
reside in the United States thereafter, but before turning 18 years of age. 

The Director of the Kendall Field Office, Miami, Florida denied the application, concluding that the 
Applicant did not derive U.S. citizenship from his mother because he was not residing in the United 
States as a lawful permanent resident at the time the mother naturalized, and he did not return to the 
United States as a lawful permanent resident until after he had already turned 18 years of age. We 
dismissed the appeal and a subsequent motion to reconsider on similar grounds, as the Applicant 
confirmed that during the relevant time period between the mother's naturalization and his 18th 
birthday he was living in Colombia. Although the Applicant requested us to remand the matter to 
the Director for an interview, we declined to do so, finding that any verbal testimony he or his 
mother could provide would be of limited value in view of the undisputed evidence that he resided in 
Colombia, and the fact that he previously have had ample opportunity to submit additional 
documents in support of his citizenship claim. 

On this second motion to reopen and reconsider the Applicant resubmits his mother's affidavit 
concerning the reasons he left the United States before she naturalized, and renews his request that 
the matter be reopened and remanded to the Director for a full and fair interview with his U.S. 
citizen mother. 

Upon review, we will deny the motions. 

I. LAW 

A motion to reopen must state new facts and be supported by documentary evidence. 8 C.F.R. 
§ 103.5(a)(2). A motion to reconsider, in turn, must establish that our decision was based on an 
incorrect application of law or policy and that the decision was incorrect based on the evidence in 
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the record of proceedings at the time of the decision. 8 C.F.R. § 103.5(a)(3). The motion to 
reconsider must also be supported by a pertinent precedent or adopted decisions, statutory or 
regulatory provisions, or statement of U.S. Citizenship and Immigration Services (USCIS) or 
Department of Homeland Security policy. We may grant a motion that satisfies these requirements 
and demonstrates eligibility for the requested immigration benefit. 

II. ANALYSIS 

The issues on motion are whether the Applicant he has established that our prior decision, which we 
incorporate herein by reference, was erroneous based on an incorrect application of law or USCIS 
policy, or if he has presented new facts or evidence sufficient to reevaluate our determination that he 
did not derive U.S. citizenship from his mother because he was not residing in the United States as a 
lawful permanent resident. 

As previously discussed, an otherwise qualified individual may derive U.S. citizenship under former 
section 321 of the Act only if he or she is "residing in the United States pursuant to a lawful 
admission for permanent residence at the time of the naturalization of the parent ... or thereafter 
begins to reside permanently in the United States while under the age of 18 years." Former section 
321(a)(5) of the Act. Because the Applicant was living in Colombia when his mother naturalized, 
and he did not return to the United States as a lawful permanent resident until after he was 18 years 
old, we concluded that he was not residing in the United States as required in former section 
321(a)(5) of the Act and was therefore ineligible to derive citizenship from his mother. 

The Applicant argued in his previous motion, citing various court cases, that during the time he was 
living in Colombia as an unemancipated minor his mother's domicile in the United States was 
imputed to him, and he therefore satisfied the residence requirement under former section 321(a)(5) 
of the Act. We explained, however, that the cases he relied on not only did not address the issue of 
residence in the context of citizenship proceedings, but they were also abrogated by the U.S. 
Supreme Court's decision in Holder v. Martinez-Gutierrez, 132 S.Ct. 2011 (2012), which held that a 
parent's residence cannot be imputed to a child and must be complied with individually. 

On this second motion, the Applicant asserts that Holder v. Martinez-Gutierrez is not determinative 
of his citizenship claim because the issue in that case was the amount of residence in lawful 
permanent status required to qualify for cancellation of removal, rather than the lawful permanent 
resident status itself. He states, without citing to any legal authority, that the term residence in 
former section 321(a)(5) of the Act refers to status as a lawful permanent resident. The Applicant 
asserts that he therefore derived citizenship, because he continued to be a lawful permanent resident 
at the time his mother naturalized, and would have been admitted to the United States as such, had 
he appeared at a port of entry prior to his 18th birthday. But, as discussed in our previous decisions, 
former section 321(a)(5) of the Act requires the child to reside in the United States as a lawful 
permanent resident at the time the parent naturalizes or thereafter, as long as such residence begins 
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before the child is 18 years old. 1 As there is no evidence that the Applicant was residing in the 
United States when his mother naturalized, or that he did in fact return and was admitted to the 
United States as a lawful permanent resident before he was 18 years old, we again find the Applicant 
has not shown he was eligible to derive U.S. citizenship from his mother. 

The Applicant states further that when he left for Colombia in September 1976, prior to his mother's 
naturalization, he did not intend to abandon his residence in the United States, but was unable to 
return to the United States in June 1977, as planned because his passport expired. To corroborate 
this claim, he resubmits an affidavit executed by his mother, who states that while she wanted the 
Applicant to stay in Colombia only for a few months to study Spanish, he got "stuck" there after his 
passport expired and could not come back to the United States. We have previously considered 
those statements, but found that neither the Applicant's nor his mother's intent at the time the 
Applicant left the United States was dispositive on the issue of his residence, which the Act2 defines 
as a person's "principal, actual dwelling place in fact, without regard to intent" ( emphasis added). 
As discussed earlier, the record reflects that the Applicant's "principal, actual dwelling place in fact" 
during the relevant time period was in Colombia. Moreover, even if intent was a factor in 
determining residence for derivative citizenship purposes, the evidence does not support the 
Applicant's claim that he intended to return to the United States at any time prior to his 18th 
birthday. Specifically, the record shows that the Applicant enrolled in school in Colombia upon his 
arrival there in September 1976; after living in Colombia for four years he applied for a 
nonimmigrant visa to enter the United States; and, contrary to the Applicant's claim that he 
continued to hold lawful permanent resident status while in Colombia, in 1981 he had to obtain a 
new immigrant visa to be able to return to the United States as an immigrant. Accordingly, we 
conclude again that neither the Applicant's nor his mother's additional testimony on the issue would 
change to outcome in these proceedings, in view of the facts and evidence discussed above. 

III. CONCLUSION 

The Applicant has not shown that we incorrectly applied the law or USCIS policy in finding him 
ineligible for derivative citizenship, or presented any new facts or evidence that would warrant a 
departure from our previous conclusion. Accordingly, we do not disturb our previous determination 
that the Applicant did not establish he derived U.S. citizenship from his mother and that he is, 
therefore, ineligible for a Certificate of Citizenship. 

1 See also 66 Fed. Reg. 32139 (June 13, 200 I) (interpreting the same phrase, "residing in the United States pursuant to 
lawful admission for permanent residence," in section 320 of the Act, 8 U.S.C. § 1431, to mean that a child not only 
must have been admitted to the United States as a lawful permanent resident, but that he or she must also be "residing'' in 
the United States pursuant to admission in such status. 
2 Specifically, section 101(a)(33) of the Act, 8 U.S.C. § l 101(a)(33). 
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ORDER: The motion to reopen is denied. 

FURTHER ORDER: The motion to reconsider is denied. 

Cite as Matter of L-F-R-, ID# 1568771 (AAO July 17, 2018) 
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