
.

MATTER OF P-G-B-F-

Non-Precedent Decision of the 
Administrative Appeals Office 

DATE: JULY 27, 2018 

APPEAL OF EL PASO, TEXAS FIELD OFFICE DECISION 

APPLICATION: FORM N-600, APPLICATION FOR CERTIFICATE OF CITIZENSHIP 

The Applicant, who was born in Venezuela in 1977, seeks a Certificate of Citizenship indicating that 
he derived U.S. citizenship from his father. An individual born outside the United States, who 
automatically derived U.S. citizenship after birth but before the age of 18, may apply to receive a 
Certificate of Citizenship. 

The Director of the El Paso, Texas Field Office denied the application, concluding that the Applicant 
was not eligible to derive citizenship through his father under former section 320 of the Act, 
8 U.S.C. § 1431, because he was over the age of 18 when the provision went into effect (in February 
2001). The Director did not analyze the Applicant's eligibility to derive citizenship under any other 
section of law. 

On appeal, the Applicant agrees that he was over 18 when section 320 of the Act went into effect. 
He claims, however, that he met section 320 of the Act requirements by the enactment date, and that 
he is therefore able to derive U.S. citizenship under this provision. The Applicant claims that he also 
satisfied all conditions to derive U.S. citizenship through his father under former section 322 of the 
Act while he was under the age of 18, and prior to its amendment in February 2001. 1 

Upon de nova review, we will dismiss the appeal. 

I. LAW 

Because the Applicant was born abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. See Matter of 
Baires-Larios, 24 I&N Dec. 467,468 (BIA 2008). 

The applicable law for derivative citizenship purposes is "'the law in effect at the time the critical 
events giving rise to eligibility occurred." See Minasyan v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 
2005). ~ere, the record reflects that the Applicant was born in Venezuela on ___ 1977, to 

1 Fonner section 322 of the Act, Pub. L. 103-416, Title I, 108 Stat. 4305 (Oct. 25, 1994) (amended by Sec. 103(a), title I, 
Child Citizenship Act of 2000, Pub. L. No. I 06-395, 114 Stat. 1631 (2000)). 
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married foreign national parents who divorced in 1979. There is no evidence indicating 
that the Applicant's mother became a naturalized U.S. citizen. His father, however, became a U.S. 
citizen through naturalization in 1987. The Applicant was subsequently admitted to the 
United.States as a lawful permanent resident in 1994. 

The Applicant claims that he is eligible to derive U.S. citizenship through his father pursuant to 
section 320 of the Act, as amended by the Child Citizenship Act of 2000, Pub. L. No. 106-395, 114 
Stat. 1631 (CCA). Section 320 of the amended Act took effect on February 27, 2001 , and provides 
in pertinent part, that: 

(a) A child born outside of the United States automatically becomes a citizen of 
the United States when all of the following conditions have been fulfilled: . 

( 1) At least one parent of the child is a citizen of the United States, 
whether by birth or naturalization. 

(2) The child is under the age of eighteen years. 

(3) The child is residing in the United States in the legal and physical 
custody of the citizen parent pursuant to a lawful admission for 
permanent residence. 

The Applicant also asserts eligibility to derive citizenship through his father under former section 
322 of the Act, as in effect prior to February 27, 2001. Under this provision, a U.S. citizen parent 
could generally apply and obtain U.S. citizenship on behalf of a child born outside the United States 
if at least one parent was a U.S. citizen by birth or naturalization; the child was physically present in 
the United States pursuant to a lawful admission, under the age of 18, and in the legal custody of the 
citizen parent; and the application was approved and the child took an oath of allegiance to the 
United States prior to their 18th birthday. 

In addition, although not addressed by the Director or by the Applicant, former section 321 of the 
Act applies to the Applicant's derivative citizenship claim (based on his birth in 1977, his parents' 
divorce in 1979, his father's naturalization in 1987, and his admission into the United States as a 
lawful permanent resident in 1994). Former section 321 of the Act was repealed by the CCA in 
February 2001 and stated, in pertinent part that: 

(a) A child born outside of the United States of alien parents, or of an alien parent and a 
citizen parent who has subsequently lost citizenship of the United States, becomes a 
citizen of the United States upon fulfillment of the following conditions: · 

(1) The naturalization of both parents; or 

(2) The naturalization of the surviving parent if one of the parents is deceased; or 
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(3) The naturalization of the parent having legal custody of the child when there 
has been a legal separation of the parents or the naturalization of the mother if 
the child was born out of wedlock_ and the paternity of the child has not been 
established by legitimation; and if-

( 4) Such naturalization takes place while such child is under the age of 18 years; 
and 

(5) Such child is residing in the United States pursuant to a lawful admission for 
permanent residence at the time of the naturalization of the parent last 
naturalized under clause ( 1) of this subsection, or the parent naturalized under 
clause (2) or (3) of this subsection, or thereafter begins to reside permanently in 
the United States while under the age of 18 years. 

II. ANALYSIS 

The issues on appeal are: 1) whether the Applicant demonstrated that section 320 of the Act applies 
retroactively in his case and that he derived citizenship through his father under this provision; and 
2) whether the Applicant established he met all of the conditions to derive citizenship through his 
father under former section 322 of the Act. A third issue, not addressed by the Director or the 
Applicant, is whether the Applicant qualifies to derive U.S. citizenship through his father under 
former section 321 of the Act. We find that the Applicant does not qualify to derive citizenship 
under any of these provisions. 

A. Section 320 of the Act 

The Board of Immigration Appeals (the Board) has determined that the provisions of the CCA are 
not retroactive, and that the amended provisions of section 320 of the Act apply only to individuals 
who were not yet 18 years old as of February 27, 2001. See Matter of Rodriguez-Tejedor, 23 I&N 
Dec. 153, 162-63 (BIA 2001 ). Here, it is undisputed that the Applicant turned 18 in December 1995, 
and that he was over the age of 18 when section 320 of the Act went into effect, in February 2001. 
Based on the holding in Matter of Rodriguez-Tejedor, the Applicant therefore does not qualify to 
derive citizenship under section 320 of the Act. 

The Applicant claims, however, that section 320 of the Act applies retroactively to him, because he 
satisfied its requirements by the date of enactment. To support his claim, he cites to a concurring 
and disse·nting opinion in Matter of Rodriguez-Tejedor. The concurring and dissenting opinion, 
though, has no precedential or binding authority. It is the majority opinion that constitutes binding 
precedent. 8 C.F .R. § 1003 .1 ( decisions of the Board may be designated to serve as precedents in all 
proceedings involving the same issue or issues, by majority vote. These precedent decisions are 
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binding on all officers and employees of the Department of Homeland Security in the administration 
of the immigration laws of the United States.) 2 

B. Former Section 322 of the Act 

The Applicant has also not established derivative citizenship under former section 322 of the Act. 
To support this claim, the Applicant submits language contained at Volume 7 of the U.S. 
Department of State, Foreign Affairs Manual which indicates that a person who met the 
requirements of former section 322 of the Act may obtain a certificate of citizenship even though the 
law was amended by the CCA in February 2001. The Applicant, though, has not demonstrated that 
he met former section 322 of the Act requirements prior to turning 18 and prior to the provision's 
amendment. 

Specifically, the language in former section 322 of the Act required that the citizenship application 
be approved, and that the individual take an oath of allegiance, prior to turning ) 8. The Board also 
clarified in Matter of Rodriguez-Tejedor that former section 322 of the Act "[ c ]learly stated that an 
individual must be under 18 years of age at the time the application for such certificate is filed by the 
citizen parent of the individual." Matter of Rodriguez-Tejedor, 23 l&N Dec. at 155. In this case, the 
citizenship application was filed by the Applicant in September 201 7, when he was 39 years old. 
The Applicant has not shown that his father filed the application, that the application was filed and 
approved before he turned 18, or that he took an oath of allegiance prior to his 18th birthday, as 
required. He therefore does not qualify for derivative citizenship through his father under former 
section 322 of the Act. 

C. Former Section 321 of the Act 

Lastly, the record does not show that the Applicant derived citizenship through his U.S. citizen 
father under former section 321 of. the Act. Because only the Applicant's father became a 
naturalized U.S. citizen (in September 1987, when the Applicant was 9 years old), and the 
Applicant's parents divorced in 1979 (when the Applicant was under 2), his claim falls under the 
provisions set forth at section 321 (a)(3) of the Act.3 The Applicant, however, has not satisfied 
former section 32l(a)(3) of the Act legal custody conditions. 

"Legal custody" vests "[b]y virtue of either a natural right or a court decree." Matter of Harris; 
15 I&N Dec. 39, 41 (BIA 1970). The first step in deciding whether a naturalized citizen parent has 
"legal custody" of a child for purposes of derivative citizenship is to determine whether a judicial 

2 We also note that the referenced opinion agrees with the majority holding (that section 320 of the amended Act does 
not apply retroactively), but disagrees with some of the majority's reasoning. See Matter of Rodriguez-Tejedor, 
23 I&N Dec. at 165. , 

·, 3 The Applicant does not claim that his mother became a naturalized U.S. citizen or that she is deceased, and the record 
contains no evidence to establish that either scenario occurred. The Applicant therefore does not meet the conditions set 
forth in section 321 (a)( I) and (a)(2) of the Act. 
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decree or statutory grant awarding custody to the naturalizing parent exists. Garcia v. USJCE, 
669 F.3d 91, 95 (2d Cir. 2011) (citing Bagot v. Ashcroft, 398 F.3d 252, 268-69 (3d Cir. 2005). In 
cases where legally separated parents have no formal judicial custody order, th~ parent having 
actual, uncontested custody will be regarded as having "legal custody" of the child. Matter of M-, 
3 I&N Dec. 850, 856 (BIA 1950). In the present matter, the parents' Venezuelan divorce decree 
contains a formal judicial custody order. The custody order, and not actual uncontested custody, is 
therefore dispositive on the issue of the legal custody. The custody order states that the Applicant 
will remain under the "patria potestas" of the mother. 

The legal term "patria potestas" refers to the "responsibility to support and maintain family 
members." Black's Law Dictionary (9th Ed. 2009). The Seventh Circuit Court of Appeals 
addressed the Venezuelan law meaning of "patria potestas" (within the context of the Hague 
Convention), stating in pertinent part, "when the parent who does not receive physical custody is 
given the rights and duties of 'patria potestas' he'has custody rights[.]" Altamiranda Vale v. Avila, 
538 F.3d 581, 587 (7th Cir. 2008). In this case, the pare_nts' divorce decree states that the father is 
not exempt from his paternal obligations. The decree does not, however, indicate that the father was 
awarded "patria potestas" over the Applicant, specifically stating instead that the Applicant will 
remain under the "patria potestas" of his mother. On this basis, we find that the Applicant's mother 
was awarded sole legal custody over the Applicant. 

The record contains two letters signed by the Applicant's mother before a Venezuelan Notary Public 
in 1992 and 1993, claiming to transfer custody over the Applicant to his U.S. citizen father; however 
these are private documents. The record contains no evidence indicating that the mother's legal 
custody order was formally amended by a court order, or that the mother's private letters serve as 
judicially enforceable determinations and grants of custody over the Applicant. Accordingly, the 
Applicant has not shown that he was in his father's legal custody any time after his parents divorced, 
and prior to turning 18, as required under former section 32l(a)(3) of the Act. He is therefore not 
eligible to derive citizenship through his father under.former section 321 of the Act. 

III. CONCLUSION 

The Applicant provided insufficient evidence to establish eligibility to derive U.S. citizenship 
through his father under section 320 of the Act, or under former sections 321 and 322 of the Act. 

ORDER: The appeal is dismissed. 

Cite.as Matter of P-G-B-F-, ID# 1528535 (A_AO July 27, 2018) 
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