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The Applicant, who was born to married parents in Mexico in 1959, seeks a Certificate of 
Citizenship indicating that he acquired U.S. citizenship at birth from his mother. Immigration and 
Nationality Act (the Act) former section 30l(a)(7), 8 U.S.C. § 1401(a)(7). 1 To establish acquisition 
of U.S. citizenship at birth, an individual who was born in wedlock between December 24, 1952, and 
November 14, 1986, to parents one of whom was a U.S. citizen and the other a foreign national, 
must show that the U.S. citizen parent was physically present in the United States for I 0 years (with 
at least 5 years afier the age of 14) before the individual's birth. 

The Director of the Harlingen, Texas Field Office denied the application, concluding, in part, that 
the evidence was insufficient to establish that the Applicant's mother was physically present in the 
United States for the required I 0-year period before his birth 2 

On appeal, the Applicant asserts that the Director's decision was in error because he submitted 
substantial evidence to show that his mother resided and was physically present in the United States, 
as required. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

The record shows that the Applicant was born in wedlock in 1959. His mother was born in Mexico 
in 1923, but acquired U.S. citizenship at birth from her own mother, the Applicant's grandmother, 
who was born in the United States. His father is a citizen of Mexico. 

1 The Act of October 10, 1978, Pub. L. No. 95-432,92 Stat. 1046, re-designated former section 30J(a)(7) of the Act as 
section 30 I (g) of the Act; however, its substantive provisions did not change until 1986. 
2 The Director also noted that the Applicant's birth certificate; registered two years after his birth, was insufficient to 
show a blood relationship between him and his mother. However, as the Director did not identify specific deficiencies in 
the birth certificate, and the record shows it was previously accepted as valid in immigrant visa proceedings, we find it 
sufficient to establish the mother-child relationship. 
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The applicable law for transmitting citizenship to a child born abroad when one parent is a U.S. 
citizen is the statute that was in etTect at the time of the child's birth. Chau v. Immigration and 
Naturalization Service, 247 F.3d 1026, 1029 n.3 (9th Cir. 2001) (internal quotation marks and 
citation omitted). Fonner section 30 I (a)(7) of the Act, in effect when the Applicant was born, 
provided that the following were citizens of the United States at birth: 

(A] person born outside the geographical limits of the United States and its outlying 
possessions of parents one of whom is an alien, and the other a citizen of the United 
States who, prior to the birth of such person, was physically present in the United 
States or its outlying possessions for a period or periods totaling not less than ten 
years, at least five of which were after attaining the age of fourteen years: Provided, 
That any periods of honorable service in the Armed Forces of the United States, or 
periods of employment with the United States Government or with an international 
organization ... may be included in computing the physical presence requirements of 
this paragraph.· 

Because the Applicant was born abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. Maller of' 
Baires-Larios, 24 l&N Dec. 467, 468 (BIA 2008). Under the preponderance of the evidence 
standard, the Applicant must demonstrate that his claim is "probably true," or "more likely than not." 
Mal/er ofChawathe, 25 I&N Dec. 369, 376 (AAO 2010). 

II. ANALYSIS 

The issue before us is whether the Applicant had demonstrated that his mother was physically 
present in the United States for I 0 years before his birth in 1959, and that at least five of those years 
w'ere after the mother's 14th birthday in 1937. 

The Applicant represented on the Form N-600 that his mother lived in the United States from 1940 
until 1948, and from 1949 until she passed away in 1990. In support of these representations he 
submitted birth and marriage certificates, census records, copies of his mother's border crossing 
cards, printouts from a genealogy resources website, and affidavits. The Director determined that 
this evidence was insufficient to establish the mother's presence in the United States prior to 1959, 
in view of the testimony she provided in her own 1968 citizenship proceedings, indicating that she 
had always resided in Mexico and only visited the United States for short periods of time. 

The Applicant asserts on appeal that this determination was in error, because he submitted 
substantial evidence to show that his mother met the residency and physical presence requirements 
to confer U.S. citizenship to him. He points out that although the Act does not detine "physical 
presence," the U.S. Supreme Court interpreted a related term, "residence," as "the physical dwelling 
of a person without regard to intent."3 He further states that his mother's border crossing cards, 

3 Savorgnan 1'. United States, 338 U.S. 491, 505 (1950); A/carez-Garcia v. Ashcru/i, 293 F.3d 1155 (5th Cir. 2003) 
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issued before she received a Certificate of Citizenship in 1968, as well as the affidavits provided by 
his brother and uncle establish that his mother lived in the United States since 1940, except for a 
brief period from 1948 to 1949 when she was married in Mexico and had her first child there. 

We have reviewed the entire record and find the preponderance of the evidence insuflicient to 
demonstrate that the Applicant's mother accumulated 10 years of physical presence in the United 
States before the Applicant was born, as required for transmission of U.S. citizenship under former 
section 30!(a)(7) of the Act. The Applicant has not therefore established that he acquired U.S. 
citizenship at birth from his mother. 

A. Physical Presence v. Residence 

Before we address the merits of the Applicant's claim, we must clarify that the terms "physical 
presence" and "residence" that the Applicant references on appeal are not interchangeable in the 
context of citizenship proceedings. "Physical presence" has its literal meaning, and is computed by 
the actual time spent in the United States4 "Residence," on the other hand, is the person's "place of 
general abode[,] ... his [or her] principal, actual dwelling place in fact, without regard to intent." 
Section IOI(a)(33) of the Act, 8 U.S.C IIOI(a)(33). As stated above, former section 30!(a)(7) of the 
Act, which governs the Applicant's citizenship claim, requires him to demonstrate not that his 
mother had residence in the United States, but that she was actually physically present in the United 
States for I 0 years in the aggregate before his birth. The Applicant has not shown this. 

B. Mother's Physical Presence From 1940 To 1948 

The Applicant claims that during the above time period his mother lived in Texas with her uncle and 
two sisters, but the evidence is insufficient to show that this claim is "probably true." 

The Applicant's maternal uncle born in 1934 states in his affidavit that his three older sisters, 
including the Applicant's mother, came to Texas in 1940 to work as field laborers, and lived with 
their aunt and uncle. He claims that he also came to Texas in 1944 and stayed with another relative 
until 1948. During this time, he saw his sisters every day because they lived in a neighboring house. 
The uncle's statement does not include additional details about the mother's employment, such as 
whether it was seasonal or permanent, or any other information to establish how much time she 
actually spent in the United States in that timeframe. Accordingly, we cannot give this affidavit 
significant weight. The Applicant has also submitted an affidavit from his own brother, born in 
1956, who states that the mother told him she came to the United States to work when she was 
young, before she was married. According to the brother, she worked in the fields Monday through 
Friday and returned to Mexico for the weekend. However, as the brother's testimony pertains to the 
time period before his birth, and is not based on his personal knowledge, it also merits little weight. 

(interpreting the I 0-year residence requirement under section 20 I (g) of the Nationality Act of 1940, 8 U.S. C. § 60 I (g)). 
4 INS lnterp. 301.1(5)(iv), (6)(ii): 7 FAM 1133.3-4, Methods of Counting Physical Presence. 
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The primary documents, which consist of 1930 and 1940 census records and the mother's border 
crossing cards, are also insufficient to establish the mother's claimed presence in the United States. 
Although the census records reference an individual whose name and age correspond to those of the 
Applicant's mother, this individuaL unlike the Applicant's mother, was born in Texas. Moreover, 
the names of the individual's parents do not match those of the Applicant's grandparents, or the 
mother's aunt and uncle. Lastly, none of the names of the children included in the census records as 
household members correspond to the names of the mother's siblings, or the children of her aunt and 
uncle. Given these inconsistencies, and the fact that neither the Applicant nor the two aftiants have 
claimed that the mother lived in the United States prior to 1940, we cannot give the census records 
much weight. In addition, the information on the mother's 1940 border crossing card docs not 
support the Applicant's claim that she started residing in the United States in 1940; rather the note 
on the card states that she was coming to the United States for one day to shop. This information is 
consistent with the mother's representation on her 1968 Form N-600, where she indicated she 
resided in Mexico and "has been in USA for short periods." In view of the above, we lind that the 
affidavits, which lack either personal knowledge or probative details, and evidence that the 
Applicant's mother came to the United States to shop in 1940 do not establish that she accumulated 
any significant amount of physical presence in the United States in the 1940-1948 time frame. 

C. Mother's Physical Presence From 1949 To 1959 

Nor does the evidence show when and how long the Applicant's mother was in the United States 
following her 1948 marriage in Mexico, and before the Applicant was born there in 1959. 

The Applicant's uncle claims that after the birth of her first son in August 1949, the Applicant's 
mother returned to the United States and continued to work in Texas two or three days a week, until 
she obtained a Certiticate of Citizenship in 1968. Again, he does not provide details regarding the 
place and duration of this employment and other evidence indicates that the mother resided in, and 
spent most of her time in Mexico. Specifically, the record shows that the Applicant's four siblings 
were born in Mexico in the I 0-year period from 1949 to 1959. Furthermore, although the Applicant 
has submitted copies of his mother's border crossing card issued in 1955 and a corresponding 
genealogy website record, the information in these documents reflect that the mother was coming to 
the United States to shop with her three children, and claimed that she resided with her paret)tS and 
her spouse in Mexico at the time. Although the Applicant has also submitted another printout trom 
the genealogy resources website, indicating that his mother's name appears in the 1936-2007 social 
security applications and claims index, this information alone does not establish if, when, and how 
long she was in the United States prior to 1959. The Applicant has not provided additional 
documentation, such as his mother's social security earnings report, or any other evidence to show 
that her presence in the United States during the relevant time periods went beyond short visits and 
shopping trips. 

The Applicant argues in his brief, relying on the provisions of the U.S. Department of State Foreign 
Affairs Manual (FAM), that a U.S. citizen parent can transmit citizenship to his or her child even if 
the exact months, days, or hours of the parent's physical presence in the United States arc unknown 
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as long as he or. she was in the United States for a sufficient number of years. 7 FAM 1133.3-4(b). 
We agree that it is usually not necessary to compute the U.S. physical presence required to transmit 
citizenship "down to the minute." However, it is an applicant's burden to demonstrate, through 
sufficient evidence, that it is more likely than not that the U.S. citizen parent had enough physical 
presence in the United States to confer citizenship. Here, the documentary evidence indicates that 
the Applicant's mother visited the United States before the Applicant's birth in Mexico, but such 
evidence does not show that her visits amounted to I 0 years of physical presence. We base this 
conclusion on the fact that all of the Applicant's older siblings were bcim in Mexico, the mother's 
two entry records from 1940 and 1955 indicate that she was here for brief shopping visits, and the 
Applicant's uncle's and brother's affidavits lack detail and are uncorroborated by other evidence. 
Consequently, the record as presently constituted is insufficient to demonstrate that the Applicant's 
mother was physically present in the United Stilles for at least I 0 years in the aggregate before the 
Applicant was born, including five years after her 14th birthday in 1937. The Applicant's mother 
therefore did not satisfy the I 0-year U.S. physical presence requirement to transmit U.S. citizenship 
to the Applicant, and he is ineligible for issuance of a Certificate of Citizenship. 

ORDER: The appeal is dismissed. 

Cite as Matter of.J-P-V-1-, 10# 1372066 (AAO June 5, 2018) 
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