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The Applicant's father, a citizen of the United States, seeks a Certificate of Citizenship on behalf of 
the Applicant, who was born in Canada in 2001. Immigration and Nationality Act (the Act) section 
322, 8 U.S.C. § 1433. A U.S. citizen parent may apply for a Certificate of Citizenship on behalf of a 
child residing outside of the United States if the child is residing in that parent's legal and physical 
custody, and the parent, or the parent's U.S. citizen parent (the child's grandparent), had been 
physically present in the United States for 5 years, 2 of which were after the parent (or grandparent) 
turned 14 years old. 

The Director of the Helena, Montana Field Office denied the application, concluding that the father's 
statement and a Jetter from his brother were insufficient to show, without more, that the father was 
physically present in the United States for at least five years, as required by the statute. 

On appeal, the Applicant's father submits additional evidence, including affidavits, as well as 
medical and immigration records, and requests that we consider these documents in adjudication of 
the application. 

Upon de novo review, we find that the preponderance of the evidence is now sufficient to show that 
the Applicant's father met the physical presence requirement of section 322 of the Act. 
Accordingly, as the sole reason for the denial of the application has been overcome, we will remand 
the matter to the Director tor further proceedings consistent with the following decision. 

I. LAW 

The Applicant was .born to married parents in Canada in 200 I. Her father was also born in Canada, 
but he acquired U.S. citizenship at birth, as reflected in a Certificate of Citizenship issued in I 994. 
The Applicant's father filed the instant form N-600K seeking a Certificate of Citizenship on her 
behalf pursuant to section 322 of the Act, which provides, in pertinent part that: 

(a) A parent who is a citizen of the United States ... may applyfor naturalization on 
behalf of a child born outside of the United States who has not acquired citizenship 
automatically under section 320. The [Secretary of Homeland Security) shall issue a 
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certificate of citizenship to such applicant upon proof, to the satisfaction o f the 
[Secretary], that the following conditions have been fu lfilled: 

( I) At least one parent ... is a citizen of the United States, whether by birth or 
naturalization. 

(A) The United States citizen parent--

has .. . been physically present in the United States or its outlying 
possessions for a period or periods totaling not less than five years, at 
least two of which were after attaining the age of fourteen years; [] 

(3) The child is under the age of eighteen years. 

(4} The child is residing outside of the United States in the legal and physical 
custody of the [citizen parent). ... 

\ .. 

(5) The child is temporarily present in the United States pursuant to a lawful 
admission, and is maintaining such lawful status ... . (emphasis added) 

If the application for Certificate of Citizenship is approved, and after the appl icant takes the oath of 
allegiance (unless the oath is waived), U.S. Citizenship and Immigration Services (USCIS) will issue 
a Certificate of Citizenship. The child is a citizen as of the date of approval and administration of 
the oath of allegiance. 8 C.F.R. § 322.5(a). 

Except where a different standard is specified by law, an applicant must prove eligibility for the 
requested immigration benefit by a preponderance of the evidence. Matter (?l Chawarhe, 25 I&N 
Dec. 369, 375-76 (AAO 20 l 0). Under the preponderance of the evidence standard , the evidence 
must demonstrate that the applicant ' s claim is "probably true," or "more likely than not." !d. 

II. ANALYSIS 

The issue before us is whether the Applicant's father has shown that he satisfies the U.S. physical 
presence requirement under section 322(a)(1 )(A) of the Act. 

The Applicant' s father, who was born in 1960, represented on the rorm N-600K that he lived 
in the United States as a child, from December 1960 to 1965. and as an adult. from 1987 through . . -
1990. In response to the Director's request for evidence, he submitted a personal statement 
explaining that his whole family resided in the u ·nited States until 1964, and that he later lived in the 
United States with his tirst spouse from 1984 through 1990. He also provided a copy of his divorce 
decree, and a letter from his brother. The Director determined thi s evidence insufficient to establish 
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eligibility because the brother' s letter was not notarized, and the father did not present any primary 
documents to corroborate hi s statements. 

On appeal , the Applicant' s father offers a new, notarized affidavit from his brother, as well as 
medical and Canadian customs documents issued, to his own father (the Applicant' s grandfather), 
and asserts that he met the U.S. physical presence requirement. 

A. The Father' s Physical Presence in the United States 

The Applicant's father states that .he lived in the United States with his famil y as a child for over 
3 years, and the evidence supports this claim. The father's brother, born in 1953, states in hi s sworn 
affidavit that the family, including the Applicant's father, lived in the United States from 1960 
through 1964, because during that time the Applicant' s grandfather worked tor ranches in 
Washington and Nevada. USCIS records confirm that in December 1960 the father, his parents (the 
Applicant's grandparents), and four siblings were admitted to the Un ited States as lawful permanent 
residents. The Applicant's father also submitted a copy of a Canadian customs form issued to his 
mother, .the Applicant's grandmother, which reflects that in June 1964 she was admitted to Canada· 
from Nevada as a returning resident, and that she brought with her multiple household furni shings, 
including five beds, and appliances. At that time, the grandmother declared be tore the Canadian 
officials that she lett Canada in December 1960 to take up residence in Washington State, which 
supports the father's and his brother's claims that the family lived in the United States from 1960 
until 1964. The record also includes a copy of a billing statement for medical services provided to 
the Applicant's grandfather in Nevada between January and May 1964. This further indicates that 
the Applicant 's father lived in the United States· as a lawful permanent resident with his parents and 
siblings from December 1960 until June 1964, a period of 3 !h years. 

The evidence is also sufficient to show that the father was likely present in the United States for at
least 2 years after he turned 14 years of age in 1974. The father avers he lived in the United 
States· with his first spouse from 1987 through 1990. The recor.d contains a copy of a divorce decree, 
which confirms that he and his tirst spouse were married in the United States in 1987, and their 
twin children were born there a few months later. In addition, the father' s older brother, a resident 
of Montana, attests that he attended the wedding, and that the father thereafter lived with his spouse 
in Montana until May 1990. These statements are consistent with information in USCJS records, 
which reflect that in January 1988 the father applied for adjustment of status in the United States 
based on the marriage to· his first spouse, indicating on the immigration torms that he entered the 
United States in June 1987 and had been living in Montana since that time. He was granted 
permanent resident status in the United States in May 1989, but forn1ally abandoned it a year later; 
and returned to Canada. The related Form N-407, Abandonment of Lawful Permanent Resident 
Status, shows that the father testified before an immigration inspector that he resided in Montana 
until May 1990. He repeated these claims in his own, 1993 citizenship proceedings representing that 
he was married and lived in the United States from 1987 to 1990. 

3 



Matter ofT-M-8-

As the father's representations concerning his presence in the United States have been consistent 
over the years and are supported by other evidence in the record, we find that he has demonstrated 
he was physically present in the United States for at least 2 years following his 14th birthday in 
1974. Because the preponderance of the evidence also shows that he was present in the United 
States for over 3 years as a child, we conclude that he satisfies the overall 5-year U.S. physical 
preiience requirement in section 322(a)(l)(A) of the Act. 

The regulation at 8 C.F.R. § 322.4 provides that the U.S. citizen parent and the child must appear in 
person before a USC IS ofticer for examination on the application under section 322 of the Act. As 
the record indicates that the Applicant and her father are currently in Canada, we will remand the 
matter to the Director to determine whether the Applicant meets. the remaining requirements for 
naturalization under section 322 of the Act, and to schedule an interview on the Form N-600K. 

B. Eligibility for a Certificate of Citizenship Pursuant to Other Provisions of the Act 

Although the Applicant's father tiled Form N-600K seeking a Certificate of Citizenship on the 
Applicant's behalf pursuant to section 322 of the Act, the record indicates that the Applicant may 
have already acquired U.S. citizenship from her father at birth under another provision of the Act. 

As stated above, the Applicant was born abroad in 200 I to a U.S. citizen father and a foreign 
national mother who were married. The applicable law for transmitting citizenship to a child born 
abroad when one parent is a U.S. citizen is the statute that was in effect at the time of the child's 
birth. Chau v. Immigration and Naturalization Service, 247 F.3d 1026, 1029 n.3 (9th Cir. 2001). 
Acquisition of U.S. citizenship in the Applicant's case is governed by current section 301 (g) of the 
Act, 8 U.S.C. § 1401(g), as in etTect since 1986. That section provides that a person born outside of 
the United States of one foreign national and one U.S. citizen parent shall be a national and citizen of 
the United States at birth, if prior to the birth of such person the U.S. citizen parent was physically 
present in the United States or its outlying possessions for a period or periods totaling not less than 
5 years, at least 2 of which were after the parent's 14th birthday. 

Here, the record shows that the Applicant's parents were married in 1999, and her father was a U.S. 
citizen at the time she was born. In addition, as discussed above, the preponderance of the evidence 
shows that he was physically present in the United States for 5 years before her birth, and at least 
2 of those years were after the father's 14th birthday. It appears, therefore, that the father may have 
transmitted U.S. citizenship to the Applicant at birth under section 301 (g) of the Act. 1 

1 Individuals who acquired citizenship under section 30 I of the Act should not file Form N-600K. Page 3, Form N-600K 
Instructions, https:!/www.uscis.gov/n-600k. Rather, to request a Certificate of Citizenship based on acquisition of U.S. 
citizenship at birth, an individual who is in the United States should file Form N-600. Application for Certificate of 
Citizenship with USC IS. Section 103(a)(l) of the Act, 8 U.S. C.§ 1103. If such individual is residing abroad. he or she 
may make a claim of U.S. citizenship before the U.S. Department of State. Section 104(a)(l) of the Act, 8 U.S.C. 
§ 1104. In either case the individual must submit appropriate supporting documentation listed in the Form N-600 or U.S. 
Department of State instructions, as applicable. 
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III. CONCLUSION 

' The preponderance of the evidence, including new documents submitted on appeal, indicates that the 
Applicant's father was physically present in the United States for 5 years before the Applicant's 
birth, with 2 years alter his 14th birthday. We will therefore return the matter to the Director to 
schedule an interview and to address the Applicant's eligibility tor naturalization pursuant to the 
provision of section 322 of the Act anew. 

ORDER: The decision of the Director is withdrawn. The matter is remanded lor the entry of a 
new decision consistent with the tore going analysis. 

Cite as Maller ofT-M-E-, ID# 1429423 (AAO June 5, 2018) 
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