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The Applicant, who was born to married parents in Mexico in 1970, seeks a Certificate of 
Citizenship indicating that he acquired U.S. citizenship at birth from his father. Immigration and 
Nationality Act (the Act) former section 301(a)(7), 8 U.S.C. ~ 1401(a)(7). To establish acquisition 
of U.S. citizenship at birth, an individual who was born in wedlock between December 24, 1952, and 
November 14, 1986, to parents one of whom was a U.S. citizen and the other a foreign national, 
must show that the U.S. citizen parent was physically present in the United States for I 0 years (with 
at least 5 years after the age of 14) before the individual's birth. 

The Director of the Harlingen, Texas Field Office denied the application, concluding that the 
uncorroborated affidavits were insuflicient to establish that the Applicant's father accumulated I 0 
years of physical presence in the United States before the Applicant's birth, in view of the father's 
testimony in his own 1971 citizenship proceedings that he had always lived in Mexico. The 
Applicant appealed, asserting that the preponderance of the evidence demonstrated that his father 
had the requisite presence in the United States, and that the Director erred by failing to provide him 
with a copy of his father's immigration record. He requested us to vacate the adverse decision and 
remand the matter to the Director, so that he could review his father's file, and verify and address the 
testimony referenced in the denial. We dismissed the appeal, however, finding that the affidavits not 
only lacked probative, detailed information, but that they were also inconsistent with other evidence 
in the record and, even if given full evidentiary weight, would account for little more than six years 
of the father's presence in the United States. We further concluded that a remand was not warranted, 
because the Applicant had an adequate opportunity to provide additional evidence of his father's 
presence in the United States in response to the Director's request for evidence (RfE), and on 
appeal, after he was notified of his father's statements concerning residence in Mexico in the denial 
notice. 

On a motion to reconsider, the Applicant asserts that we did not give proper weight to the affidavits 
he submitted, and that we also erred by not remanding the proceedings to the Director. 

Upon review, we will deny the motion to reconsider. 
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I. LAW 

A motion to reconsider must establish that our decision was based on an incorrect application of law 
or policy and that the decision was incorrect based on the evidence in the record of proceedings at 
the time of the decision. 8 C.F.R. § 103.5(a)(3). In addition, a motion to reconsider must be 
supported by a pertinent precedent or adopted decision, statutory or regulatory provision, or 
statement of U.S. Citizenship and Immigration Services (USCIS) or Department of Homeland 
Security policy. We may grant a motion that satisfies the above requirements and demonstrates 
eligibility for the requested immigration benefit. 

II. ANALYSIS 

The issue on motion is whether the Applicant has established that our previous decision was 
erroneous as a matter of law or USC IS policy. 

The Applicant asserts that our decis\on was erroneous on two grounds. First, he avers that the 
affidavits he presented should be given full weight, because his father is dead, the documents 
pertaining to his presence in the United States haye been lost or destroyed due to the passage of time, 
and no other evidence is available.. Second, he states that pursuant to the regulation at 8 C.F.R. 
§ 103.2(I6)(b), USCIS was required to provide him with a copy of his father's immigration file, so 
that he could review it and rebut the derogatory information the Director used to deny his 
application. The Applicant also raises due process concerns. We observe, however, that like the 
Board of Immigration Appeals, we cannot rule on the constitutionality of laws enacted by Congress. 
See Maller o{C-, 20 I&N Dec. 529, 532 (BIA l992)("[M]oreover, it is settled that the immigration 
judge and this Board lack jurisdiction to rule upon the constitutionality of the Act and the 
regulations"). 

With regard to his claim that the aiTidavits merit full evidentiary weight, and that he was improperly 
denied an opportunity to review and rebut the information in his father's immigration tile, we have 
thoroughly addressed both of those issues in our previous decision, and found no substantive or 
procedural errors in the Director's decision. The Applicant has not identified any precedent 
decisions or misapplication of law or USC IS policy sufficient to overcome our detennination that he 
did not sustain his burden of proof in demonstrating that his father met the I 0-year physical presence 
requirement for transmission of U.S. citizenship under former section 30 l ( a)(7) of the Act. 

A. Affidavits 

The Applicant asserts generally that he pursued every avenue available to him to collect and present 
evidence of his father's presence in the United States, but because such evidence was not available, 
the affidavits should be accorded full evidentiary value. 

USCIS regulations allow an applicant to submit secondary evidence and .aftidavits to establish 
eligibility for a requested immigration benefit, if the applicant can show that the primary evidence 
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does not exist or cannot be obtained. 8 C.F.R.' § 1 03.2(b)(2). Furthermore, if only affidavits are 
submitted as proof of eligibility, they must overcome the unavailability of both primary and 
secondary evidence. !d. As we have explained in our appeal decision, we determine the weight to 
be given affidavits based on the extent of the afliants' personal knowledge of the events they attest 
to, and the plausibility, credibility, and consistency of their statements with each other and evidence 
in the record. Maller of E-M-, 20 I&N Dec. 77 (Comm'r 1989). Applying the above criteria, we 
detennined that the aftidavits the Applicant submitted were insufficient to establish the timing and 
duration of his father's presence in the United States, because they were not based on the affiants' 
personal knowledge and lacked probative details regarding the father's claimed employment in the 
United States prior to 1970. Moreover, they were inconsistent with other evidence, including the 
Form l-134, Affidavit of Support, the father executed in 1987 representing that he began residing in 
the United States in 1972, after the Applicant was born. Lastly, as the artiants attested only that the 
father was in the United States since 1963, we found that their testimony would be insufficient to 
establish that he met the 10-year U.S. physical presence requirement prior to the Applicant's birth in 
1970, even if we were to give them full evidentiary weight. 

Although the Applicant states that the affidavits should be given full weight, he does not explain the 
reasoning behind this statement, or point to specific errors in our analysis and determination that the 
affidavits were insufficient, without more, to establish when and how long his father was in the 
United States. Nor does he identify any pertinent precedent or adopted decisions, statutes, or 
regulations, to show that our decision was incorrect as a matter of law or USCIS policy. 
Accordingly, we lind no basis for reconsideration of our previous finding that the Applicant's father 
did not have the requisite I 0 years of U.S. physical presence to confer U.S. citizenship to him. 

B Information in the Father's Immigration Record 

The Applicant also claims that timdamental fairness, as well as the regulations at 8 C.F.R. 
§ 103.2(16)(b) required users to provide him with a copy of his father's tile, so that he could 
review and rebut his father's testimony before his application was denied. However, we have 
addressed this claim in our previous decision, and found that because the denial was based on the 
overall insufficiency of the evidence concerning the father's physical presence in the United States, 
the reference to the father's testimony as an additional adverse factor did not violate the above 
regulatory provisions. In reaching this conclusion, we explained that the regulation at issue required 
that the Applicant be advised of arid offered an opportunity to rebut derogatory infhrmation of' which 
he was unaware; however, as the Applicant submitted a copy of the father's 1978 Form l-134, on 
which he represented that his residence in the United States commenced in 1972, the Applicant 
should have been aware that his father likely did not accumulate any significant periods of U.S. 
physical presence before then. Again, the Applicant does not cite any legal authority to support his 
claim that our determination was in error. Moreover, as the Applicant has been notified of his 
father's 1971 testimony in the denial and our appeal decision, he has since had an opportunity to 
present supplemental, independent evidence to rebut it. 1 Because he has not provided such evidence, 

1 The Applicant may obtain a copy of his father's immigration file, by submitting Form G-639. Freedom of lnfonnalion 
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or additional, detailed at1idavits accompanied by any available supporting documents, including his 
father's employment, social security, medical, residential, or other records, he has not established 
that his father was physically present in the United States for at least I 0 years before his birth. 

Ill. CONCLUSION 

The Applicant has not identified any precedent decisions or misapplication of law or USClS policy 
sut1icient to overcome our finding that his father did not meet the U.S. physical presence 
requirement for transmission of citizenship. Accordingly, we will not disturb our previous 
determination that the Applicant has not established that he acquired U.S. citizenship at birth from 
his father and that he is, therefore, ineligible for issuance of a Certificate of Citizenship. 

ORDER: The motion to reconsider is denied. 

Cite as Matler ofM-G-L-, 10# 1364781 (AAO June 5, 2018) 

Act (FOIA)/Privacy Act Request, with the father's death cenificate. The fonn and instructions for submitting a FOIA 
request electronically or by mail are available on the USC IS website at: http://www.uscis.gov/g-639. 
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