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Non-Precedent Decision of the 
Administrative Appeals Office 

DATE: JUNE 14, 2018 

MOTION ON ADMINISTRATIVE APPEALS OFFICE DECISION 

APPLICATION: FORM N-600, APPLICATION FOR CERTIFICATE OF CITIZENSHIP 

The Applicant, who was born in the Dominican Republic in 1995, seeks a Certificate of Citizenship. 
Immigration and Nationality Act (the Act) § 320, 8 U.S.C. § 1431. Generally, for an individual 
claiming automatic U.S. citizenship after birth and who was born after 1983, the 
individual must have at least one U.S. citizen parent and be residing in that parent's custody in the 
United States as a lawful permanent resident before 18 years of age. 

The Director of the Oakland Park, Florida Field Office denied the application, determining that 
although the Applicant was admitted to the United States with IR-4 (orphan to be adopted by a U.S. 
citizen after admission into the United States) immigrant visa status and became a permanent 
resident on this basis, he was never adopted in this country. He therefore did not meet conditions to 
become a permanent resident based on the IR-4 classification, and did not satisfy section 320 of the 
Act requirements that he reside in the United States pursuant to a lawful admission for permanent 
res idence. 

We found on appeal that because the Applicant did not have ·an approved Form I-600, Petition to 
Classify Orphan as an Immediate Relative, he did not qualify for an orphan-based immigrant visa 
classification, be it IR-4 or IR-3. 1 He therefore did not establish that his admission to the United 
States for permanent residence as an orphan child was lawful. We also concluded that the Applicant 
did not qualify as a "child" for Form l-130, Petition for Alien Relative purposes, because he was not 
in the legal custody of his adoptive U.S. citizen father for at least two years when his Form I-130 
was filed and adjudicated. See 8 C.F.R. § 103.2(b)(l). We denied the Applicant's motion to 
reconsider our Form 1-130-related legal custody findings, citing to the Board of. Immigration 
Appeals (the Board) decision, Matter of Harris, 15 I&N Dec. 39 (BIA 1970) (which states that for 
immigration purposes, legal custody vests by virtue of either a natural right or a court decree), and to 
the regulation at 8 C.F.R. § 320.1(2) (which states that the determination that a U.S. citizen parent 
has legal custody is based on the existence of a final adoption decree .) 

The matter is now before us on a second motion to reopen and recons ider: 

1 An IR-3 fmmigrant visa classification is used for an orphan that has been adopted abroad prior to the issuance of the 
immigrant visa. 
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I. LAW 

A motion to reopen is based on documentary evidence of new facts, and a motion to reconsider is 
based on an incorrect application of law of policy. The regulation at 8. C.F.R. § 103.5(a)(2) provides 
that a motion to reopen must state the new facts to be provided in the reopened proceeding and be 
supported by affidavits or other documentary evidence. A motion to reconsider must state the 
reasons for reconsideration and be supported by any pertinent precedent decisions to establish that 
the decision was based on an incorrect application of law or U.S. Citizenship and Immigration 
Services (USCIS) policy. 8 C.F.R. § 103.5(a)(3). The motion to reconsider must also establish that 
the decision was incorrect based on the evidence of record at the time of the initial decision. !d. 

II. ANALYSIS 

The issue here is whether the Applicant has established that our decision (on his previous motion) 
was erroneous based on new facts or an incorrect application of law or USCIS policy. We find the 
Applicant has not established such error. 

The Applicant claims in this present motion that we erroneously interpreted Matter of Harris, supra, 
and 8 C.F.R. § 320.1(2) to require a final adoption decree for section 320 of the Act derivative 
citizenship purposes. He asserts that legal custody can also be found for section 10l(b)(1 )(E)(i) 
child definition purposes, if such custody is recognized under foreign law, and that the law in the 
Dominican Republic recognized that his adoptive father obtained legal custody over him several 
years before the date on his final adoption decree. In support, the Applicant cites to four Board 
cases, Matter of Annang, 14 I&N Dec. 502 (BIA 1973), Matter of Cabrera, 21 I&N Dec. 589 (BIA 
1996), Matter of Kodwo, 24 I&N Dec, 479 (BIA 2008), and Matter of Cross, 26 l&N Dec. 485 (BIA 
2015). He also submits a second letter from an attorney in the Dominican Republic discussing 
Dominican Republic law. 

These cases do not, however, support the Applicant's contentions. The Applicant is claiming 
derivative citizenship under section 320 of the Act. He must therefore satisfy all requirements for 
citizenship under this provision. As discussed in our prior decision, the regulation at 8 C.F.R. 
§ 320.1(2) (which pertains to section 320 of the Act-based derivative citizenship claims) specifically 
provides that, "[i]n the case of an adopted child, a determination that a U.S. citizen parent has legal 
custody will be based on the existence of a final adoption decree." The cases cited by the Applicant 
do not interpret this regulation, and they do not otherwise address how legal custody is established 
for an adopted child for section 320 of the Act citizenship purposes. 

The cited cases instead pertain to questions of fact for unrelated immigration eligibility issues. For 
example, Matter of Kodwo looks at foreign law in order to determine whether the dissolution of a 
customary tribal marriage in Ghana is sufficient to establish a divorce for immigration visa purposes. 
The Board in Matter of Annang similarly examined foreign law to see whether a customary marriage 
in Ghana constitutes a valid marriage. In Matter of Cabrera and Matter of Cross, the Board 
reviewed foreign law to determine whether a person born out of wedlock qualifies as a legitimated 
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child in their country. These cases do not establish that a final adoption decree is not required in 
order to establish legal custody for section 320 of the Act purposes. A second letter from an attorney 
in the Dominican Republic, asserting generally that legal custody may be determined based on the 
law in the Dominican Republic, also does not demonstrate that our prior decision was incorrect. 

The Applicant provided no legal authority or new evidence to establish his claim that legal custody 
may be established for section 320 of the act purposes by means other than a final adoption decree. 
Because the Applicant's adoption decree is dated less than two years before the filing and 
adjudication of his' Form 1-130, he does not qualify as the "child," of his adoptive U.S. citizen parent, 
and therefore did not meet legal custody conditions set forth at section 320 of the Act at that time. 

In view of the above, the Applicant has not shown that we incorrectly applied law or USCIS policy, 
nor has he demonstrated new facts which render him eligible for a Certificate of Citizenship. 

ORDER: The motion to reopen is denied. 

FURTHER ORDER: The motion to reconsider is denied. 

Cite as Matter of M-T-D-, ID# 1184539 (AAO June 14, 2018) 
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