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The Applicant, who was born to unmarried parents in Mexico and currently resides there, seeks a 
Certificate of Citizenship indicating he acquired U.S. citizenship from his father. Immigration and 
Nationality Act (the Act) section 301(g) of the Act, 8 U.S.C. § 1401(g). To establish acquisition of 
U.S. citizenship at birth, an individual born out of wedlock to a U.S. citizen father and a foreign 

. national mother after November 14, 1986, must show that the father was physically present in the 
United States for at least 5 years before the individual's birth (2 of which were after the father's 14th 
birthday), and must also satisfy certain paternity or legitimation requirements. 

The Director of the Indianapolis, Indiana Field Office considered the Applicant's U.S. citizenship 
claim under section 320 of the Act, 8 U.S.C. § 1431, which provides that a child who is under 
18 years old will automatically derive U.S. citizenship if he or she has al least one U.S. citizen parent 
and is residing in that parent's legal and physical custody in the United States as a lawful permanent 
resident. The Director denied the Form N-600, concluding that the Applicant was not eligible for a 
Certificate of Citizenship pursuant to that section, because he was living in Mexico and did not 
submit evidence to show that he has been lawfully admitted to the United States for permanent 
residence. 

On appeal, the Applicant explains that he had never claimed he derived U.S. cilizenship from his 
father after birth, and asserts that he is eligible for a Certificate of Citizenship because he acquired 
U.S. citizenship from his father at birth under section 301(g) of the Act. 

Upon de nova review, we find that we are without jurisdiction to adjudicate Lhc Applicant's U.S. 
citizenship claim at this time, as he is residing outside the United States. Nevertheless, because the 
preponderance of the evidence in the record indicates that the Applicant may have acquired U.S. 
citizenship at birth, we will remand the matter to the Director to give the Applicant an opportunity to 
appear for an interview before U.S. Citizenship and Immigration Services (USCIS), and to 
adjudicate the Form N-600, while the Applicant is the United States. 

The Applicant seeks a Certificate of Citizenship indicating that he acquired U.S. citizenship at the 
time of his out-of-wedlock birth in Mexico in 2014. Section 341(a) of the Act provides that a person 
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who claims to have acquired U.S. citizenship at birth may apply to the Secretary of the Department 
of Homeland Security for a Certificate of Citizenship. The Secretary shall furnish a Certificate upon 
satisfaction that such person is a U.S. citizen, as claimed, but only if that person is at the time within 
the United States. 

The Secretary of Homeland Security has jurisdiction over the administration and e~forcement of the 
Act within the United States .. Section 103(a)(1) of the Act, 8 U.S.C. § 1103(a)(l). However, a 
citizenship claim made by an individual physicaily present outside of the United States may only be 
properly made before the U.S. Department of State (DOS) through a consular officer. See Section 
l04(a) of the Act, 8 U.S.C. § 1104(a) (stating, in pertinent part, that the "Secretary of State shall be 
charged with the administration and the enforcement of the provisions of this Act and all other 
immigration and nationality laws relating to ... (3) the determination of nationality of a person not 
in the United States"); see also 22 C.F.R. § 50.2 (providing that DOS "[s]hall dete:mine claims to 
United States nationality, when made by persons abroad on the basis of an application for 
registration, for a p~ssport, or for a Consular Report of Birth Abroad of a Citizen of the United States 
of America .... ") 

The applicable law for transmitting citizenship to a child born abroad when one parent is a U.S. 
citizen is the statute that was in effect at the time of the child's birth. See Clum v. Immigration and 
Naturalization Service, 247 F.3d 1026, 1029 n.3 (9th Cir. 2001) (internal quotation marks and 
citation omitted). Because the Applicant was born in 2014, his citizenship claim falls within the 
provisions of section 301 (g) of the Act, as in effect since 1986, which provides, in pertinent part, that 
a person born abroad to one U.S. citizen and one foreign national parent shall be a citizen of the 
United States at birth. if prior to the birth of such person the U.S. citizen parent was physically 
present in the United States or its outlying possessions for a period or periods totaling not less than 
5 years, at least 2 of which were after the parent attained the age of 14 years. 

However, a person who like the Applicant was born to unmarried parents, a U.S. citizen father may 
acquire U.S. citizenship from the father under section 301(g) of the Act only if certain additional 
requirements concerning blood relationship, paternity, legitimation, and financial support are also 
met. Those requirements are set forth in section_ 309(a) of the Act, 8 U.S.C. § 1409(a), which states, 
in relevant part: 

The provisions of paragraph[] ... (g) of section 301 ... shall apply as of th_e date of birth 
to a person born out of wedlock if-

(]) a blood relationship between the person and the father is established by clear and 
convincing evidence, 

(2) the fa~her had the nationality of the United States at the time of the person's 
birth, 
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(3) the father (unless deceased) has agreed in writing to provide financial support for 
the person until the person reaches the age of ] 8 years, and 

( 4) while the person is under the age of 18 years-

(A) the person is legitimated under the law of the person's residence or domicile, 

(B) the father acknowledges paternity of the person in writing under oath, or 

(C) the paternity of the person is established by adjudication of a competent 
court. 

IL ANALYSIS 

The issues on appeal are whether we have jurisdiction to adjudicate the Applicant's citizenship claim 
and, if so, whether the Applicant has demonstrated that he acquired U.S. citizenship at birth from his 
father. 

A. Jurisdiction 

The Applicant's father indicated on the Form N-600 and in an accompanying statement that the 
Applicant resides in Mexico. On appeal, the father confirms that the Applicant and his mother 
continue to live in Mexico at this time, and that he frequently travels there to visit them. We find, 
therefore, that we are without jurisdiction to consider the Applicant's U.S. citizenship claim at this 
time. Nevertheless, because the Director adjudicated the Applicant's Form N-600 on its merits, we 
will also address the substance of the Applicant's assertion that he acquired U.S. citizenship at birth 
from his father. 

B. Acquisitimrof U.S. Citizenship at Birth 

As stated above, a child born abr.oad to an unmarried U.S. citizen father will acquire U.S. citizenship 
at birth if the father had the requisite prior physical presence in the United States and satisfied 
additional conditions set forth in section 309(a) of the Act. 

1. Physical Presence 

The evidence is sufficient to show that the Applicant's father meets the 5-year physical presence 
requirement for transmission of U.S. citizenship under section 301 (g) of the Act. The father's birth 
certificate shows that he was born in the United States in 1980. His school records establish 
that he attended school in the United States from 1987 until he graduated in May 1999, at the age of 
18 years. In addition, the father submitted copies of his 2011-20'14 federal tax returns, which reflect 
that during this time he was employed and resided in the United States. These documents establish 
that the father was physically present in the United States for a total of 5 years, and that at least 2 of 
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those years were after his 14th birthday in 1994. Accordingly, the father meets the physical 
presence requirement prior to the Applicant's birth abroad in 2014. 

2. Section 309(a) of the Act Conditions 

We also find , based on the preponderance of the e.vidence in the record, that the Applicant meets the 
additional conditions in section 309(a) of the Act for acquisition of U.S. citizenship from his unwed 
father . 

The Applicant ' s timely-registered birth certificate identifies his father an<l mother and states that 
both parents appeared before a civil registry official to register his birth. ln addition, the record 
includes a certified statement by a local government official confirming that the parents' civil status 
is recognized as a consensual union , and that they both have legal custody of the Applicant. We find 
this evidence establishes clearly and convincingly that a blood relationship exis ts between the 
Applicant and his father. Moreover, the father's birth certificate shows that he was born in the 
United States. Accordingly, the provisions of section 309(a)(1) and (2) of the Act concerning the 
father ' s nationality and blood relationship have been met. 

The Applicant also meets the conditions in section 309(a)(3) of the Act, as his father provided a 
statement , in which he confirmed paternity and agreed to provide financial support for the Applicant 
until he reaches 18 years of age. 

Lastly, section 309(a)(4) of the Act provides three separate ways in which paternity of a child born 
out of wedlock may be established for the purposes of acquisition of U.S. citizenship at birth from 
the father: 

• The child is legitimated under the law of the person' ~ residence or domicile, 
• The father acknowledges paternity of the child in writing under oath, or 
• The paternity of the child is established by adjudication of a competent court. 

Any one of the above acts will suffice, as long as it is accomplished before the child' s 18th birthday. 
Here, the Applicant's father claims that the Applicant was legitimated under the law of his domicile 
in Mexico, and the preponderance of the evidence supports this claim. The Board of Immigration 
Appeals (the Board) has interpreted the concept of legitimation in citizenship and visa proceedings 
as turning on whether a child born out of wedlock is afforded all of the same legal rights and 
obligations under the law of the child ' s country of birth as a child born in wedlock. See e.g. Mauer 
of Reyes, 17 l&N Dec. 512, 514 (BIA I 980) ("Legitimation is the act of placing a child born out of 
wedlock in the same legal position as a child born in wedlock"). The Board has also recognized that 
a change in law may serve as a legitimating act, and that " [ w ]hen a country where a [child] was born 
and resides eliminates all legal distinctions between children born in wedlock and children born out 
of wedlock, all natural children are deemed to be the legitimate or legitimated offspring of their 
natural father from the time that country's laws are changed ." Matter of Hernandez , 19 l&N Dec. 
14, 17 (BIA 1983). 
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The Applicant was born out of wedlock in _ Mexico, in 2014. According to a 2017 
advisory opinion from the Law Library of Congress, 1 at the time of the Applicant's birth article 203 
of that Family Code (included in the chapter on acknowledgement of children born 
out of wedlock) provided that children were equal under the law. Accordingly, as it appears that 
there are no legal distinctions between children born to married and unmarried parents under 

law, the Applicant seems to have been legitimated pursuant to the law of that State at the 
time of his birth. He therefore satisfies the legitimation requirement of section 309(a)(4)(A) of the 
Act.2 

Ill. CONCLUSION 

Because the record reflects that the Applicant was in Mexico when he applied for a Certificate of 
Citizenship, and his father confirms on appeal that he continues to reside there, jurisdiction to 
adjudicate the Applicant's U.S. citizenship claim currently lies within the U.S. Department of State, 
not with USCIS. However, as it appears that the Applicant satisfies the pertinent conditions for 
acquisition of U.S. citizenship at birth from his father under sections 301(g) and 309(a) of the Act, 
we will return the matter to the Director to give the Applicant an opportunity to appear for an 
interview before USCIS. If the Applicant elects to come to the United States for the interview, the 
Director shall adjudicate the Applicant's U.S. citizenship claim on the merits while the Applicant is 
in the United States. If the Applicant declines the opportunity for an interview in the United States, 
he must pursue his U.S. citizenship claim before the U.S. Department of State. 

ORDER: The decision of the Director is withdrawn. The matter is remanded for the entry of a 
new decision consistent with the foregoing analysis. 

Cite as Matter ofA-A-A-O-, ID# 1500673 (AAO June 29, 2018) 

1 Report for the Executive Office for Immigration Review, Mexico: State law <JI! legitimation and Distinctions Between 
Children Born In and Ow of Wedlock (Update), The L1w Library of Congress, Global Research Division (LL File Nos 
2017-014922 through 2017-014953), hltps://www.justice.gov/coir/page/filc/994301. 
2 We recognize that the Applicant's father has also acknowledged paternity in the birth certificate, and in a separate 
wrillcn statement submitted to USCIS. However, as the certification of the birth record does not contain the father's 
signature, and the father's written stalcmcnl concerning paternity is not under oath, neither document meets the 
requirements for acknowledgement of paternity in section 309(a)(4)(8) of the Act (which provides that such 
acknowledgment must be in writing under oath). 
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