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The Applicant, who was born in the Philippines in 1993, seeks a Cet1ificatc of Citizenship indicating 
that he derived citizenship from his naturalized U.S. citizen father. See Immigration and Nationality 
Act (the Act) section 320, 8 U.S.C. § 1431. An individual born outside the United States who 
acquired U.S. citizenship at birth, or who automatically derived U.S. citizenship aticr birth but 
before the age of 18 years, may apply to receive a Certiticate of Citizenship. Generally. to establish 
derivative U.S. citizenship after birth an individual who was born. abroad atkr February 27, 1983, 
must show that he or she had at least one U.S. citizen parent and was residing in that parent's legal 
and physical custody in the United States as a lawful permanent resident before turning 18 years of 
age. 

The Director of the Salt Lake City, Utah Field Office denied the application, concluding that the 
Applicant did not establish he derived citizenship from his U.S. citizen father because the record 
indicated that his parents were married and he did not submit evidence that they were divorced and 
his t~lther was awarded legal custody of the Applicant by the court. 

On appeal, the Applicant submits additional evidence and asset1s that the Director improperly relied 
on the information about the parents' marriage on his delayed birth certificate in the record, because 
he represented on the application that they were not married. The Applicant argues furth~r that the 
Director erred by denying the application without providing him with an opportunity to resolve this 
issue at an interview. He states that he has now submitted ample evidence to show that was born out 
of wedlock and subsequently legitimated, and that he also met the legal and physical custody 
requirement under section 320 of the Act through residence with his father in the United States. 
Lastly, the Applicant asserts that his sibling was issued a Certificate of Citizenship based on similar 
facts and evidence, and that the Director's decision should therefore be overturned and his 
application approved. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

For derivative citizenship purposes, we apply "the law in effect at the time the critical events giving 
rise to eligibility occurred." See Mina.1yan v. Gonzales. 40 I F.3d I 069, I 075 (9th Cir. 2005). The 
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Applicant was admitted to the United States for permanent residence in 2007, and his father became 
a U.S. citizen through naturalization in 20 II, when the Applicant was 17 years old. Accordingly, 
section 320 of the Act, as amended by the Child Citizenship Act of 2000, Pub. L. No. I 06-395, 114 
Stat. 1631 (CCA), and currently in effect, applies to his derivative citizenship claim. Section 320 of 
the Act provides, in pertinent part, that: 

(a) A child born outside of the United States automatically becomes a citizen of 
the United States when all of the following conditions have been fulfilled: 

(I) At least one parent of the child is a citizen of the United States, 
whether by birth or naturalization. 

(2) The child is under the age of eighteen years. 

(3) The child is residing in the United States in the legal and physical 
custody of the citizen parent pursuant to a lawful admission for 
permanent residence. 

The term "child" means a person who meets the requirements of section I 0 I (c)( I) of the Act, 
8 U.S.C. § IIOI(c)(l). 8 C.F.R. § 320.1. Section IOI(c)(l) of the Act defines "child," as an 
unmarried person under twenty-one years of age, including a child legitimated under the law of the 
child's residence or domicile, or under the law of the father's residence or domicile, whether in the 
United States or elsewhere, if such legitimation takes place before the child reaches the age of 16 
years and the child is in the legal custody of the legitimating parent or parents at the time of such 
legitimation. 

"Legal custody" refers to the responsibility tor and authority over a child. 8 C:.F.R. § 320.1. Legal 
custody is presumed where the child is residing with both natural parents who are married to each 
other and living in marital union. 8 C.F.R. § 320.1 (I). If the child's parents arc divorced or legally 
separate<,~, U.S. Citizenship and Immigration Services (USCIS) will lind a U.S. citizen parent to have 
legal custody of a child where there has been an award of primary care, controL and maintenance of 
a minor child to a parent, or i r the parent was granted joint custody by a cout1 of law or other 
appropriate government entity pursuant to the laws of the state or country of residence. 8 C.F.R. 
§ 320.1(2). There may be other factual circumstances under which USCIS will1ind the U.S. citizen 
parent to have legal custody tor purposes of the CCA. !d. 

USC IS will also presume that a U.S. citizen parent has legal custody of a child, and will recognize 
that U.S. citizen parent as having lawful authority over the child, absent evidence to the contrary, in 
the case of a biological child born out of wedlock who has been legitimated and currently resides 
with the natural parent. 8 C.F.R. § 320.1 (I )(iii). 
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Because the Applicant was bom abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citi~enship by a preponderance of credible evidence. See !'vfaller of' 
Baires-Lqrios. 24 I&N Dec. 467, 468 (BIA 2008). 

II. FACfS AND PROCEDURAL HISTORY 

The record reflects that the Applicant was born to foreign national parents in the Philippines in 
1993. In May 2005, the Applicant's father obtained permanent resident status in the United States 
based on employment. One month later, the Applicant's mother signed an Affidavit for a Delayed 
Registration of Birth, affirming under oath that she was married to his father in 1991. In 
of that same year, she obtained a delay-registered birth certificate based on that affidavit, reflecting 
her marriage to the Applicant's father in 1991, and listing her occupation as a housewife. The 
Applicant subsequently submitted this birth certificate to the U.S. Department of State (DOS) in 
support of his immigrant visa application. In 2007, at the age of 14 years, he was admitted to the 
United States for permanent residence as his father's derivative child. In March 2011, when the 
Applicant was 17 years old, his tather became a U.S. citizen through naturalization. On the instant 
Form N-600, the Applicant represented that his parents were never married to each other. but that his 
father is currently married to another individual. 1 Because the Applicant's birth ccrti ficate re fleeted 
that he was born to married parents, the Director issued a request I{H evidence (RFE) asking him to 
correct the information on the Form N-600, and to submit the parents' marriage certificate, their 
final divorce decree, and evidence that his father was granted legal and physical custody. In 
response, the Applicant provided a letter from his caregiver who claimed that the parents were never 
married and, therefore, documents concerning marriage, divorce, or custody did not exist. The 
Director concluded that this letter, without more, was insufficient to show that the Applicant was 
eligible for issuance of a Certificate of Citizenship under section 320 of the Act and denied the 
application. 

Ill. ANALYSIS 

The facts referenced above and evidence in the record indicate that the Applicant satisfied several 
conditions for derivative citizenship under section 320 of the Act, as he was residing in the United 
States as a permanent resident and had a U.S. citizen lather before he turned 18 years of age in 
2011. The remaining issue is whether the Applicant has also established that he qualifies as a 
"child" for the purposes of section 320 of the Act and, if so, whether his tather had legal and 
physical custody of the Applicant before he turned 18 years old. 

Again, the Director determined that the Applicant did not demonstrate he derived citizenship upon 
naturalization of his tather because the record indicated that his parents were married, and he did not 
provide evidence that they were divorced and the father was awarded legal and physical custody by 
the court. 

1 The Applicant did not specif)' the date of this marriage; however, the father represented on his Form N-400, 
Application for Naturalization, that he and his current spouse were married in 1997. 
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The Applicant asserts on appeal that this determination was incorrect because proof of divorce and 
judicial custody grant is required only if the child's parents were married, and he had clearly 
represented on the Form N-600 and in the RFE response that his parents \vere never married. He 
states that the Director should have resolved the factual dispute concerning the parents' marriage by 
issuing a written notice of intent to deny or by scheduling an interview. and that the Director's 
failure to do so violated the relevant provisions of the Act and regulations. The Applicant claims 
further that the Director improperly relied on the maniage information in the Applicant's delayed 
birth certiticate, which was provided solely by the Applicant's mother, and that the evidence, 
including DNA paternity test results, his school records; that the father's tax documents, are 
sutftcient to establish that he was born out of wedlock and legitimated; and that he resided with his 
father in the United Stales. Lastly, the Applicant states that another USCIS oflice approved his 
sibling's Form N-600 basea on the same evidence. and that his application should therefore also be 
approved. 

We have reviewed the entire record, including additional evidence the Applicant submits on appeal, 
and find it insufficient to demonstrate that the Applicant derived U.S. citizenship from his father 
pursuant to section 320 of the Act either as a child who was born to married parents; or as a child 
born out of wedlock and later legitimated. 

A. Preliminary Matters 

Before we address the merits of the Applicant's citizenship claim, we must clarify that there was no 
legal or procedural error in the Director's decision to deny the Applicant's Form N-600 without an 
interview. The burden of proof to establish claimed U.S. citizenship by a preponderance of the 
evidence is on the Applicant, or the Applicant's parent or guardian if one is acting on his or her 
behalf. 8 C.F.R. 0 341.2. Pursuant to the regulations at 8 C.F.R. § 103.2(b)(8), if the evidence 
initially submitted does not establish eligibility, USCIS may: deny the benetit request for 
ineligibility; request more information or evidence from the applicant; or notify the applicant of its 
intent to deny the benefit request and the basis lor the proposed denial, and require that the applicant 
or petitioner submit a response within a specified period of time as determined by USCIS. 
Submission of only some of the requested evidence in response to a request lor evidence or a notice 
of intent to deny is considered a request tor a decision on the record. 8 C.F.R. § 103.2(b)(l2). Here, 
the Applicant's birth certilicate in the record, which he previously submitted in support of his 
immigrant visa application, rellected that his parents were married: however, he indicated on the 
Form N-600 that his father was also married to someone else. As this indicated that· the father was 
manied twice, the Director was justilied in requesting proof that the Applicant's parents were 
divorced, and that his father met the regulatory legal custody presumption applicable to children who 
were born to married parents. However, the Applicant's response to the RFE did not include either 
evidence of divorce and custody, or documents from the Philippine government authorities to show 
that the parents were not married. Absent direct evidence that the Applicant satistied legal custody 
requirement as a child of married parents, or that he was in fact born out of wedlock, any testimony 
he could have provided at an interview would have been of limited value. Accordingly, we lind that 
the Director acted within her authority in issuing a decision on the record, without an interview. 
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While, as the Applicant points out, pursuant to 8 C.F.R. ~ 341.2(a) USCIS may waive an interview 
in cases where all initial documentation necessary to establish eligibility for U.S. citizenship has 
been submitted, neither the regulations nor the Act require USCIS to interview an applicant who has 
not provided adequate evidence of eligibility f(1r a Certificate of Citizenship. 

Although the Applicant submits additional evidence on appeal, it is still insufficient to establish that 
he derived U.S. citizenship from his hlther regardless of whether he was born to married parents, as 
his birth certificate reflects, or whether he was born or out of wedlock, as he claims. Specifically, 
the record does not show that the Applicant satisfied the legal custody presumption under the first 
scenario, and he has not demonstrated he was born out of wedlock and legitimated by his father 
during the relevant period of time prior to his 16th birthday, as required to establish eligibility for 
derivative citizenship under the second scenario. 

B. Eligibility to Derive Citizenship as a Child Borri in Wedlock 

The historical content of the Appli.cant's immigration file indicates he was born in wedlock. The 
record includes the Applicant's birth certificate, issued in 2006 by the 

in the Philippines, which reflects that his parents were married on 1991, in 
the Metropolitan Trial Comi in Philippines. This ccrtiticate was submitted with the 
Applicant's Form DS-230, Application for Immigrant Visa and Alien Registration, to establish his 
eligibility for classification as a derivative child of his father and admission to the United States /t)r 
permanent residence. There is no evidence that the Applicant claimed that the information on his 
birth certificate was incorrect, or that he attempted to obtain an amended birth certificate at any time 
prior to filing the instant Form N-600 in 2016. 

As stated above, a child may derive citizenship from a U.S. citizen parent under section 320 of the 
Act only if he or she is residing in the United States in that parent's legal and physical custody. If 
the Applicant was born in wedlock, as this documentation suggests, the evidence does not show that 
he met any of the legal custody presumptions in 8 C.F.R. ~ 320.1 applicable to such children. First, 
the Applicant could not satisfy the legal custody requirement through residence with both parents, 
because they were neither married to each other nor lived together in marital union in the United 
States before the Applicant was 18 years old; his father has been married to another woman since 
1997. ''Furthermore, the Applicant has not provided evidence that during the relevant time period 
before his 18th birthday his parents were divorced and his father had legal custody pursuant to a 
judicial or administrative order, or that there were other factual· circumstances upon which the 
father's legal custody could be presumed. We conclude, therefore, that the Applicant has not 
established that he met the legal custody requirement in section 320(a)(3) ofthe Act, as it applies to 
children of married parents. Accordingly, if the Applicant \vas horn in wedlock, he is ineligible to 
derive U.S. citizenship from his f~lther for this reason. 
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C. Eligibility to Derive Citizenship as a Child Born Out of Wedlock 

The Applicant claims, however, that his parents were never married, and that his mother simply 
chose to misrepresent her marital status when she registered his birth because she wanted the 
Applicant's father to be named in the birth eertitlcatc. l-Ie states that under Philippine law this could 
be done only if the father was present at the birth registration, acknowledged paternity, and 
consented to being listed as the father: however, his father was in the United States at the time and 
was unable to do so. 

If that were the case, and the Applicant was in fact born out of wedlock, as he claims, the evidence is 
insunicient to demonstrate that he was legitimated by his father belt)J'e his 16th bit1hday, as required 
to qualify as a "child" for derivative citizenship purposes under section 320 of the Act, or that his 
father met the regulatory legal custody presumption described in 8 C.F.R. * 320.l(l)(iii). 

I. Legitimation Prior to the Age of 16 Years 

The Board of Immigration Appeals (the Board) has interpreted the concept of legitimation in 
derivative citizenship and visa proceedings as turning on whether a child born out of wedlock is 
afforded all of the same legal rights and obligations under the law of the child's country of birth as a 
child born in wedlock. Matter of Reyes, 17 I&N Dec. 512, 514 (BIA 1980) (holding that 
"[l]egitimation is the act of placing a child born out of wedlock in the same legal position as a child 
born in wedlock"). In Matter of Cross, 26 I&N Dec. 485, 492 (BIA 20 15), the Board held fut1her 
"that a person born abroad to unmarried parents can be a 'child' for purposes of section 320(a) if he 
or she is otherwise eligible and was born in a country or State that had eliminated legal distinctions 
between children based on the marital status of their parents or had a residence or domicile in such a 
country or State (including a State within the United States)." 

a. Legitimation under the law of the Philippines 

The Applicant states on appeal that he was not legitimated under Philippine law because he was born 
out of wedlock, and his parents were not married. Pursuant to Article 178 of the Family Code of the 
Philippines, legitimation of a child born out of wedlock may be accomplished only by a subsequent 
valid marriage of that child's parents. Accordingly, if the Applicant's parents did not marry, as he 
claims, we agree that he was not legitimated in the Philippines. 

b. Legitimation under the Law of Utah 

The Applicant asserts, however, that he was legitimated under the law of his father's domicile in 
Utah, because children born to unmarried parents in that state have the same rights as children born 
in wedlock, if their paternity has been adjudicated. He asserts that his paternity was adjudicated 
when DOS issued his immigrant visa recognizing the parent-child relationship between him and his 
father. Because this occurred before he was 16 years old, the Applicant claims he meets the 
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definition of a "child" in section 10l(c)(l) of the Act. We find, however. that the evidence ts 
insutricient to support this claim. 

Section 788-15-202 of the Utah Code2 provid~s that a child born to parents who are not married to 
each other whose paternity has been determined under this chapter has the same rights under the law 
as a child born to parents who arc 1i1arried to each other. "Determination of parentage" means the 
establishment of the parent-child relationship by the signing of a valid declaration of paternity or 
adjudication by a tribunal. Utah Code Ann. §§ 788-15-1 02(9), 788-15-20 l (2). The Applicant 
asserts that both USC1S and DOS have the authority to act as '·tribunals'' and, as such, they 
"adjudicated" the Applicant's paternity when they determined that he was eligible for an immigrant 
visa as his father's derivative child. We arc not persuaded. 

The Utah Code defines the term "tribunal" as a "court of law, administrative agency, or 
quasi-judicial entity authorized to establish, enforce, or modify support orders or to determine 
parentage." Uiah Code Ann. ~ 788-15-201(26). Neither DOS nor USCIS falls within this 
detinition, as neither has jurisdiction over matters concerning support orders or parentage.3 

Accordingly, we lind that issuance of the Applicant's immigrant visa by DOS did not constitute 
adjudication of the Applicant's paternity contemplated by the Utah Code 4 

As the Applicant does not claim or submit evidence that his paternity was determined through any 
other means set forth in section 788-15-20 l (2) of the Utah Code, including voluntary declaration of 
paternity by his father, we conclude !hilt he has not demonstrated that his paternity was determined 
and that he therefore had the same rights under the law as a child born to parents who were married 
to each other before he was 16 years old. See Utah Code Ann. § 788-15-202, supra. Accordingly, 
he has not shown that he qualifles as a legitimated child lor the purposes or derivative citizenship 
under section 320 or the Act. For the same reason, the Applicant docs not meet the legal custody 
presumption in 8 C.F.R. § 320.1 (I )(iii), as it pertains only to legitimated biological children who 
reside with their U.S. citizen parents. 

We recognize the Applicant's claim that his younger sibling, who also immigrated to the United 
States as his father's derivative child. and who resided with him in Utah. was issued a Certificate of 

2 As in effect since 2005. See genera{~v Utah Uniform Parentage Act, Utah Code Ann. § 7813-15-101 ef seq., which prior 
to 2008 was codified at Utah Code Ann. ~78-45G-I 0 I c1 seq. 

· 
3See Section 103(a)(l) of the Act. 8 U.S.C. § 1103(a)(l) (providing that the Secretary of Homeland Security has 
jurisdiction over the administration and enforcement of the Act within the United States): Section 104(a) of the Act 
8 U.S.C. § I I 04(a) (providing that the Secretary of State shall be charged with the administration and the enforcement of 
the provisions of the Act and all other immigration and nationality laws). ,)'ee also Aiinasyan \'.Gonzales. 401 F.3d 
I 069, I 076-77 (9th Cir. 2005) (explaining that the whole subject of the domestic relations of husband and wife. parent 
and child, belongs to the laws of the States and not to the laws of the United States) (internal citation omitted). 
4 

The U.S. Department of State's determination of the Applicant's eligibility for an immigrant visa as his father's child 
was based on his birth certificate, which reflected that he was born in wedlock. While the definition of a "child" for 
immigrant visa purposes in section I 0 I (b) of the Act includes children born in- and out of wedlock, children who were 
legitimated, and stepchildren, there is no evidence that DOS considered the Applicant's eligibility for an immigrant visa 
in any category other than that of a child born in wedlock. 
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Citizenship. A review of the sibling's tile, however, shows that the facts in that case arc 
distinguishable from the facts in the instant proceedings. Specifically, the sibling's birth certificate 
reflects that his father registered the birth and acknowledged paternity a few days after the sibling 
was born.5 Because the sibling began residing in Utah when he was under the age of 16 years, and 
the father's voluntary declaration of paternity satisfied the requirement of paternity determination 
under Utah law, the sibling had the same rights as a child born in wedlock pursuant to section 7813-
-15-202 of the Utah Code. He therefore met the definition of a legitimated child for derivative 
citizenship purposes. through residence in a state that eliminated all legal distinctions between 
children of married and unmarried parents. 

IV. CONCLUSION 

The Applicant has not established the he meets eligibility criteria to derive U.S. citizenship from his 
father under section 320 of the Act because he has not demonstrated that he was either (1) a child 
born to married parents who resided in his father's legal custody in the United States, or (2) a child 
born out of wedlock who was legitimated under the laws of his or his father's domicile and was 
residing in the father's legal custody in the United States prior to his 18th birthday. The Applicant is 
therefore not eligible for a Certificate of Citizenship. 

ORDER: The appeal is dismissed. 

Cite as Maller of 1'-.!-C-A-, ID# 867414 (AAO rvtar. 9, 2018) 

5 The certificate also retlects that the father attested he was married to the Applicant's mother in 1991. 
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