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The Applicant, who was born in Ukraine in 1987, seeks a Certificate of Citizenship indicating that 
he derived U.S. citizenship through his grandmother as her adopted child. Immigration and 
Nationality Act (the Act) § 320, 8 U.S.C. § 1431. An individual born outside the United States, who 
automatically derived U.S. citizenship atier birth but before the age of 18, may apply to receive a 
Certilicate of Citizenship. Generally, for an individual claiming automatic U.S. citizenship after 
birth and who was born after February 27, 1983, the individual must have at least one U.S. citizen 
parent and be residing in that parent's custody in the United States as a lawful permanent resident 
before 18 years of age. 

In addition, an individual who claims to have derived citizenship between December 24, 1952, and 
February 26, 2001, that individual must meet certain conditions, including being born to foreign 
national parents, only one of whom naturalized before the individual turned 18, and qualifying as the 
naturalized parent's child. Former section 321 of the Act, 8 U.S.C. § 1432. 1 

The Director of the Chicago, lllinois Field Office denied the application, concluding that the 
Applicant was not eligible for derivative citizenship through his U.S. citizen mother under section 
320 of the Act because he was over the age of 18 when she became a naturalized U.S. citizen. The 
Director also determined that the Applicant could not derive citizenship through his naturalized U.S. 
citizen grandmother pursuant to section 320 of the Act and former section 321 of the Act, because 
she did not adopt him, and she did not have legal custody over him. 

On appeal, the Applicant does not contest his ineligibility to derive citizenship 'through his U.S. 
citizen mother. He asserts, however, that he meets requirements to derive citizenship through his 
maternal grandmother, who he claims qualified as his de facio legal guardian or adoptive parent. 

Upon de novo review, we will dismiss the appeal. 

1 Former section 321 of the Act was repealed by Sec. I 03(a), title I. Child Citizenship Act of 2000 (CCA), Pub. L. No. 
106-395, 114 Stat. 1631 (2000). 
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I. LAW 

For derivative citizenship purposes, we apply "the law in effect at the time the critical events giving 
rise to eligibility occurred." See Minasyan v. Gonzales, 401 F.Jd 1069, 1075 (9th Cir. 2005). Here, 
the record reflects that the Applicant was born in Ukraine on 1987, to foreign national 
parents. He vvas admitted into the United States as a lawful permanent resident in September 1999, 
and his mother became a naturalized U.S. citizen in November 2007, when the Applicant was 20 
years old. 2 

Section 320 of the Act applies to derivative citizenship claims by individuals who were under the 
age of 18 on February 27, 2001, and was in effect when the Applicant turned 18 (in 2005). See 
Maller q[Rodriguez-Tejedor, 23 I&N Dec. !53 (BIA 2001). Under section 320(a) ofthe Act: 

A child born outside of the United States automatically becomes a citizen of the 
United States when all of the following conditions have been fulfi lled: 

( I) At least one parent of the child IS a citizen of the United States, 
whether by birth or naturalization. 

(2) The child is under the age of eighteen years. 

(3) The child is residing in the United States in the legal and physical 
custody of the citizen parent pursuant to a lawful admission for 
permanent residence. 

In this case, the Applicant does not contest that he was over the age of 18 when his mother became a 
naturalized U.S. citizen in 2007, and that he is therefore ineligible to derive citizenship through her 
under section 320 of the Act. Instead, he asserts he can derive citizenship under section 320 of the 
Act through his U.S. citizen grandmother (who became a naturalized U.S. citizen in 1996), whom he 
indicates adopted him .. Section 320(b) of the Act applies the provisions of subsection (a) to "a child 
adopted by a United States citizen parent if the child satisfies the requirements applicable to adopted 
children under section 101(b)( l)."3 

The Director also analyzed the Applicant's claim that he derived citizenship through an adoptive 
U.S. citizen grandmother under former sectio~ 321 of the Act, which applies generally to an 
individual who is claiming U.S. citizenship after birth between December 24, 1952, and before 
February 27, 2001. This provision requires, among other things, that an individual must have at least 

2 The record contains no evidence indicating that the Applicant 's father is a U.S. citizen, or demonstrating the parents' 
marital status at the time of the Applicant 's birth. 
3 Section IOI(b)(l)(E) of the Act provides, in pertinent part, the term "child" includes "a child adopted while under the 
age of sixteen years if the child has been in the legal custody of, and has resided with, the adopting parent or parents for 
at least two years .... " 
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one parent who naturalized before his 18th birthday and by February 26, 200 l. · An adopted child 
may derive citizenship under former section 321 of the Act if "the child is residing in the United 
States at the time of naturalization of such adoptive parent or parents, in the.custody of his adoptive 
parent or parents, pursuant to a lawful admission for permanent residence." Former section 32l(b) 
of the Act (emphasis added). 

Because the Applicant was born abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. See Maller of 
Baires-Larios. 24 I&N Dec. 467, 468 (BIA 2008). 

II. ANALYSIS 

The record reflects, and the Applicant does not contest, that he did not satisfy section 320 of the Act 
or former section 321 of the Act requirements to derive citizenship through his mother, as she did 
not become a naturalized U.S. citizen until November 2007, when the Applicant was over the age of 
18, and her naturalization occurred after the repeal of former section 321 of the Act. The primary 
issue on appeal is therefore whether the Applicant has demonstrated eligibility to derive citizenship 
through his U.S. citizen grandmother. under either current section 320 or former section 321 of the· 
Act. We find that he has not. 

The Applicant claims that he is eligible to derive citizenship through his grandmother because his 
mother gave guardianship over him to her in 2001 and school records list her as his parent/guardian. 
He also asserts that although his grandmother never legally adopted him, he qualities as her de jtlcto 
adopted child. In support, the Applicant submits affidavits and school records, and he cites to the 
Board of Immigration Appeals (the Board) decision, Maller of Kwok, 14 I&N Dec. 127 (BIA 1972), 
and several Indiana state statutes. This evidence and case law, though, do not establish that the 
Applicant qualifies as the "child" of his citizen grandmother. 

Here, in order to qualify as a "child" under section IO!(c) of the Act, the Applicant must 
demonstrate either a biological parent-child or adoptive relationship with his grandmother. See 
Matter of' Guzman-Gomez, 24 l&N Dec. 824, 826 (BlA 2009) (The term "child" in section !Ol(c) 
does not include a non-adoptive child or stepchild.) Here, the Applicant has established neither. 
"An adoption, as defined and commonly used, contemplates a fonnal judicial act[.)" Ojo v. Lynch, 
813 F.3d 533, 539 (4th Cir. 2016). The Applicant does not present evidence demonstrating that his 
grandmother legally adopted him in the United States or elsewhere. Moreover, although the Board 
determined in Maller of Kwok that tor immigrant visa purposes, no judicial act was required in order 
to adopt a child in China, this determination was based on a finding that a non-judicial adoption done 
in accordance with relevant Chinese Civil Code provisions qualified as a valid adoption in China 
even absent a judicial act. The Applicant has submitted insufficient evidence showing that he is 
similarly recognized as legally adopted in the United States or in Ukraine. 

He has also not shown that he qualifies as his grandmother's "child" for derivative citizenship 
purposes, based on her obtaining guardianship over him. The statutory provisions that the Applicant 
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refers to on appeal pertain to the process of obtaining de facio guardianship in Indiana: however, 
even assuming the grandmother qualified as the Applicant's guardian under Indiana state law, he 
provides no legal authority demonstrating that an individual may derive U,S. citizenship under 
section 320 of the Act or former section 321 of the Act through a legal guardian. 

Lastly, former section 321 (b) of the Act required the Applicant to be residing in the United States as 
a lawful permanent resident allhe lime !!/"lhe naluralization of his adoptive parenl. Thus, even if he 
had shown he otherwise qualified as his grandmother's adopted child, he could not meet this 
condition because her 1996 naturalization occurred before he became a permanent resident in 1999. 

Accordingly, he has not shown he qualilies to derive citizenship under section 320 of the Act or 
former section 321 of the Act. 

ORDER: The appeal is dismissed. 

Cite as Malter ofl-0-P-, ID# 529832 (AAO Mar, 16, 2018) 
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