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The Applicant, who was born out of wedlock in Mexico in 1958, seeks a Certificate of Citizenship 
indicating he acquired U.S. citizenship at birth from his father. Immigration and Nationality Act (the 
Act) section 301(a)(7), 8 U.S.C. § 1401(a)(7), amended by Act of October 10, 1978, Pub. L. No. 95-
432, 92 Stat. 1 046; section 309(a), 8 U.S.C. § 1409(a), amended by Act of November 14, 1986, Pub. 
L. No. 99-653, 100 Stat. 3655. To establish eligibility for a Certificate of Citizenship, an individual 
who, like the Applicant, was born to unmarried parents between December 24, 1952, and November 
14, 1986, and is claiming acquisition of citizenship at birth through a U.S. citizen father, must show 
that the father was physically present in the United States for 10 years (with at least 5 years after the 
age of 14) before the individual's birth, and the individual must also satisfy certain legitimation 
requirements prior to his or her 18th or 21st birthday, depending on the applicable legitimation 
prOVISIOnS. 

The Director of the Houston, Texas Field Office denied the application, concluding that because the 
Applicant's parents did not marry before his 18th birthday, he did not satisfy legitimation provisions 
to acquire U.S. citizenship at birth from his father. 

On appeal, the Applicant submits additional evidence and asserts that he was legitimated in Mexico 
through his parents' informal relationship or, in the alternative, through his father's acknowledgment 
of paternity in the birth certificate. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

The Applicant was born in 1958 in Aguascalientes, Mexico to unmarried parents. His father was a 
U.S. citizen, born in the United States in 1922; his mother was a citizen of Mexico. The parents had 
a religious ceremony in Mexico in 1986, which was followed by their civil marriage in 1988, 1 when 
the Applicant was 29 years old. 

1 In Mexico, civil ceremonies only, not religious ceremonies, result in valid marriages. Matter ofA-E-, 4 I&N Dec. 405 
(BIA 1951). 
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The applicable law for transmitting citizenship to a child born abroad when one parent is a U.S. 
citizen is the statute that was in etlect at the time of the child's birth. See Chau v. Immigration and 
l'laturalization Service, 247 F.3d 1026, 1029 n.3 (9th Cir. 2001) (internal quotation marks and 
citation omitted). At the time ofthe Applicant's birth in 1958, former section 301(a)(7) of the Act 
provided that the following were citizens of the United States at birth: 

[A] person born outside the geographical1imits of the United States and its outlying 
possessions of parents one of whom is an alien, and the other a citizen of the United 
States who, prior to the birth of such person, was physically present in the United 
States or its outlying possessions for a period or periods totaling not less than ten 
years, at least five of which were after attaining the age of fourteen years .... 

If a person was born out of wedlock, he or she may acquire citizenship under former section 
3 01 ( a)(7) of the Act only if certain legitimation requirements set forth in section 309( a) of the Act 
are also met. Prior to November 14, 1986, section 309( a) of the Act required paternity of a child to 
be established by legitimation while the child was under the age of 21 years. The Act of November 
14, 1986,2 amended section 309(a) of the Act applying the changed provisions to individuals who 
were not yet 18 years of age on November 14, 1986, and whose paternity was not established by 
legitimation before that date. The Applicant was over the age of 18 years on November 14, 1986. 
Accordingly, he must satisfy legitimation requirements under section 309(a) of the Act as in effect 
before the amendment ("old'' section 309(a)); that is, he must show that his paternity was established 
by legitimation pursuant to the law of his or his father's residence3 before he turned 21 years of age 
in 1979. 

Because the Applicant was born abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. Matter of 
Baires-Larios, 24 I&N Dec. 467, 468 (BIA 2008). 

II. ANALYSIS 

The primary issue on appeal is \vhether the Applicant has shown that he was legitimated by his 
father before he was 21 years old, as required under the "old" section 309(a) of the Act. If this is 
established, the next issue to be decided is whether the Applicant's father had the requisite U.S. 
physical presence to transmit U.S. citizenship to him under former section 30l(a)(7) of the Act. 

The Director determined that the Applicant did not satisfy the legitimation requirement because the 
law of Aguascalientes, Mexico where he was born and resided required the parents to marry and 

2 Pub. L. No. 99-653, 100 Stat. 3655, section 13(b). 
3 See 12 USC!S Policy !vlanual H.2(B) https://www.uscis.gov/policymanual. 
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acknowledge an out-of-wedlock child to legitimate that child, and his parents did not marry until the 
Applicant was over the age of21 years as mandated by section 309(a) of the Act.4 

The Applicant asserts on appeal that the Director's determination was in error because, although not 
married, his parents were living together in concubinage at the time of his birth and he was therefore 
their legitimate child. When \Ve initially reviewed the record, \Ve found the evidence insufficient to 
support this claim, as it did not include documents to show that, contrary to the provisions of the 
Aguascalientes Civil Code, legitimation of an out-of-wedlock child in that state could be 
accomplished through means other than acknowledgment and marriage of the child's parents. 
Accordingly, we issued a notice of intent to dismiss (NOID) to give the Applicant an opportunity to 
supplement the record and to show that his paternity was established by legitimation under the law 
of either Mexico or the United States. In his response, the Applicant submits a copy of several 
provisions of the Aguascalientes Civil Code and claims that he was legitimated when his father 
acknowledged paternity before a civil registry official. 

He further states that his siblings obtained Certificates of Citizenship based on similar facts and 
evidence and that his application should therefore also be granted. However, each application for a 
Certificate of Citizenship filing constitutes separate proceedings with a separate record and, in 
making a determination of an individual's eligibility for the benefit sought, we consider only the 
information and evidence contained in that individual's record. 8 C.F.R. § 103(2)(b)(l6)(ii). 
Accordingly, the fact that the Applicant's siblings may have been issued Certificates of Citizenship 
is not dispositive on his citizenship claim. 

We have reviewed the entire record of proceedings, including the additional evidence the Applicant 
submitted in response to our NOJD, and find it insufficient to show that his paternity was established 
by legitimation before he was 21 years old. The Applicant therefore has not demonstrated that he 
acquired U.S. citizenship at birth from his father. 

As stated above, because the Applicant \vas born out of wedlock, and is claiming acquisition of 
citizenship through his U.S. citizen father, he must first demonstrate that he satisfied the relevant 
legitimation provisions of the Act. To meet these requirements under the "old" section 309(a) of the 
Act, applicable in this case, the Applicant must show that his paternity was established by 
legitimation either under Mexican law, or under the Jaw ofhis father's residence before he turned 21 
years of age. He has not shown this. 

4 The Director identified this age as 18 years; however, as discussed above, under the provisions of the "old" section 
309(a) of the Act applicable in this case. the legitimation must have occurred before the Applicant's 21st birthday. The 
Applicant does not contest that neither the parents' religious nor their civil marriage served to legitimate him as both 
occurred after his 21st birthday in 1979. 
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A. Legitimation Under Mexican Law 

The Applicant has not demonstrated that his paternity was established by legitimation under the law 
of Aguascalientes, Mexico where he \Vas born and where he resided prior to his 21st birthday. 

1. Legitimation Through Acknowledgment 

Legitimation is the act of placing a child born out of wedlock in the same legal position as a child 
born in wedlock. Matter of Reyes, 17 I&N Dec. 512, 514 (BIA 1980). According to the August 
20 I 7 advisory opinion from the Library of Congress, Global Legal Research Center (LL File No. 
2017-0 14922), 5 the Aguascalientes Civil Code, in effect since 194 7, includes separate provisions 
concerning acknowledgment and legitimation of children who were born to unmarried parents. The 
chapter on legitimation provides that children born out of wedlock may be considered to be born in 
wedlock if the parents subsequently marry and both expressly acknowledge the children as theirs. 
With respect to the father, filiation of an out-of-wedlock child can be established, in part, by 
voluntary acknowledgement of the child on the birth certificate before a civil registrar. !d 
Legitimation of the child is effective from the day on which the parents marry, even if 
acknowledgement takes place afterwards. Id. 

Here, the record reflects that the Applicant's father registered his birth before a civil registry official 
in Aguascalientes, Mexico when the Applicant was less than a year old. While the registration 
satisfied the acknowledgment requirement under the Aguascalientes Civil Code, the legitimation 
process was not completed because the Applicant's parents did not marry within the relevant time 
period prior to his 2 I st birthday. 

The Applicant argues, however, that his father's acknowledgment of paternity in the birth certificate 
alone placed him in the same legal position as children born in wedlock , pursuant to the precedent 
decision of the U.S. Court of Appeals for the Fifth Circuit (Fifth Circuit) in Iracheta v. Holder, 730 
F .3d 419 (5th Cir. 2013 ). In that case, the Fifth Circuit held that a child's paternity was established 
by legitimation according to the laws of Tamaulipas, Mexico, as required by section 309(a) of the 
Act, when the father acknowledged the child in the birth certificate pursuant to the provisions of the 
Tamaulipas Civil Code. Id at 426. The court reasoned that although the Tamaulipas Civil Code 
provided for legitimation by the parents' marriage, a child who was "acknowledged" by his father in 
Tamaulipas had the same filial rights vis-a-vis the father as a "legitimated" child, and the 
requirement of section 309(a) of the Act was therefore satisfied. !d. 

The Applicant argues that he similarly \Vas legitimated by his father under the Aguascalientes Civil 
Code, because he acquired all filial rights through his father's acknowledgment. However, as the 
holding in Iracheta pertains to legitimation and acknowledgment provisions of the Tamaulipas Civil 
Code, and the Applicant has not shown that the Tamaulipas law applies in his case, we do not find 

5 Report for the Executive Office for Immigration Review, Mexico: State Law on Legitimation and Distinctions Benveen 
Children Born in and Out of FVedlock (Update) (August 20 I 7), https://www.justice.gov/eoir/page/file/99430 I /download. 
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this argument persuasive. Furthermore, according to a 2003 Library of Congress advisory opinion 
(LOC 2003-144521 ), it is not appropriate to rely on the civil code of one Mexican state to determine 
the law regarding legitimation, parentage, or any other domestic issue of another Mexican state, 
because each state has the power to enact laws which govern those issues within their own 
jurisdictions. Thus, although the family and domestic laws may be very similar in many states, they 
only govern in the state where they were enacted. !d. Accordingly, the fact that the Tamaulipas and 
Aguascalientes Civil Codes may contain comparable legitimation and acknowledgment provisions is 
insufficient, without more, to establish that acknowledgment of a child born out of wedlock in 
Aguascalientes is a legitimating act which puts the child in the same legal status as a child born to 
married parents. 

While the Applicant also points out that the annotation on his baptismal certificate indicates his 
parents' marriage \Vas confirmed in 1968 in Mexico, when he was nine years old, he has 
not submitted a copy of the marriage certificate to show that the parents were married then. As 
stated above, the evidence he did submit shows that his parents did not legally marry until 1988, 
when the Applicant was over 21 years old. 

2. Legitimation Through the Parents' Concubinage 

The Applicant also asserts that he was his parents' legitimate child in Mexico even though they were 
not married as the 1928 Mexican Federal Code recognizes the rights of women and children in 
informal relationships, and the Civil Code of Aguascalientes has provisions that specifically address 
"concubinage," a concept which is simiiar to common law marriage. He argues that because the 
parties to concubinage have the same rights as spouses, and his parents lived together at the time he 
was born, he was legitimate at birth. The Applicant does not provide copies of the relevant 
provisions of either code to corroborate this claim, or additional information to show if or how those 
provisions apply to the issue of legitimation. Nor does he offer other evidence to establish that an 
out-of-wedlock child could be legitimated under Mexican la\v through a common law marriage or 
the parents' informal relationship during the time period in question. 

The 2012 Social Secw-ity Administration (SSA) policy on recognition of common law marriages 
outside the United States the Applicant submits on appeal addresses only the eligibility of children 
born outside of marriage for survivor' s benefits under the Social Security Act; there is no evidence 
that this guidance applies or is binding on U.S. Citizenship and Immigration Services (USCJS) in 
determining such children ' s U.S. citizenship under the Immigration and Nationality Act. Yforeover, 
the SSA policy does not support the Applicant's claim of legitimation, as it states that common law 
marriages were not recognized in Mexico through 1986. Further, although the policy indicates that 
some Mexican states "recognize a state of 'Concubinage' in certain death cases where the couple 
lived together for 5 years prior to the death," the Applicant has not shown that a determination of an 
out-of-wedlock child's eligibility for the parent's social security benefits by the SSA is sufficient to 
establish that such child has been legitimated within the meaning of section 309(a) of the Act. We 
find, therefore, that this evidence is insufficient to establish that legitimation of a child born out of 
wedlock in Aguascalientes could be accomplished without the marriage of the parents, or that a child 
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born in a concubinage was legitimate at birth. The application of the foreign law is a question of 
fact, which must be proven by the applicant. Matter of Kodwo, 24 I&N Dec. 479, 482 (BIA 2008). 
Here, the Applicant has not shown that prior to his 21st birthday in 1979, he was legitimated under 
Aguascalientes, Mexico law. 

B. Legitimation Under the Law of the Father's Residence 

As discussed in our NOID, the record contains some documents, including a social security earnings 
statement and printouts from a genealogy resources website, which indicate that the Applicant's 
father was in the United States after his birth. Accordingly, we advised the Applicant that he could 
submit additional information or evidence to establish that his father "resided"6 in the United States, 
and that he legitimated the Applicant pursuant to the laws of his place of residence in the United 
States or any other place outside of Aguascalientes, Mexico. However, as the Applicant has not 
provide such evidence, he has not shown that his paternity was established by legitimation outside of 
Mexico. 

III. CONCLUSION 

Based on the above, we conclude that the Applicant has not demonstrated that his paternity was 
established by legitimation under the law of his or his father's domicile in Mexico or in any other 
place. He has therefore not established that he acquired U.S. citizenship from his father at birth. 
Because the Applicant is not eligible for a Certificate of Citizenship on that basis alone, we do not 
reach the issue of whether his father met the U.S. physical presence requirement for transmission of 
citizenship under former section 30l(a)(7) ofthe Act. 

ORDER: The appeal is dismissed. 

Cite as Matter (~lB-M-E-, ID# 821194 (AAO Mar. 30, 20 18) 

6 The term "residence" means the place of general abode; the place of general abode of a person means his principal, 
actual dwelling place in fact, without regard to intent. Section 10l(a)(33) ofthe Act, 8 U.S.C. § l!Ol(a)(33). 


