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The Applicant, who was born abroad in 1973 to married parents, seeks a Certificate of Citizenship 
indicating that he derived U.S. citizenship from his father. Immigration and Nationality Act (the 
Act) section 321 , 8 U.S.C. § 1432, repealed by Sec. 103(a), title I, Child Citizenship Act of 2000, 
Pub. L. No. 106-395, 114 Stat. 1631 (2000). Generally, to establish derivative citizenship, an 
individual born to foreign national parents between December 24, 1952, and February 27, 1983, 
must show that he or she was residing in the United States as a lawful permanent resident, and that 
both parents became naturalized U.S. citizens before the individual turned 18 years of age. If only 
one of the parents naturalized before the individual's I 8th birthday, the individual may derive U.S. 
citizenship only if one of three conditions is met: (I) that individual's non-naturalized parent is 
deceased, (2) the U.S. citizen parent has custody over the individual after a legal separation or 
divorce, or, (3) if the individual was born to unmarried parents and is claiming derivative citizenship 
through a naturalized mother, the father must not have made the individual his legitimate child. 

The Director of the Cleveland, Ohio Field Office denied the application, concluding that the 
Applicant did not establish that he derived U.S. citizenship from his father, because the evidence was 
insufficient to show that his parents were legally separated before the Applicant's 18th bi1ihday. 

On appeal, the Applicant asserts that the court documents he previously provided establish that his 
parents were divorced and his father had legal custody, and that he therefore derived U.S. citizenship 
upon his father's naturalization pursuant to former section 321 (a) of the Act. 

Upon de nova review, we will dismiss the appeal. 

I. LAW 

The Applicant was born in Jordan in 1973 to foreign national parents who were married to each 
other. He was admitted to the United States with his parents as a lawful permanent resident in I 975, 
at the age of two years. His father naturalized in April I 982, when the Applicant was eight years 
old. His mother became a U.S. citizen through naturalization in June 1996, when the Applicant was 
22 years old. 
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To determine whether the Applicant derived U.S. citizenship based on these facts, we apply "the law 
in effect at the time the critical events giving rise to eligibility occurred." Minasyan v. Gonzales. 
401 F.3d 1069, 1075 (9th Cir. 2005). The last critical event before the Applicant's 18th birthday (in 
1991) is his father ' s naturalization in 1982. At that time, former section 321 of the Act governed 
derivative citizenship. It provided in pertinent part that: 

(a) A child born outside of the United States of alien parents . .. becomes a citizen of 
the United States upon fulfillment of the following conditions: 

(1) The naturalization of both parents; or 

(2) The naturalization of the surviving parent if one of the parents is deceased; 
or 

(3) The naturalization of the parent having legal custody of the child when 
there has been a legal separation qf the parenls or the naturaqzation of the 
mother if the child was born out of wedlock and the paternity of the child has 
not been established by legitimation; and if-

(4) Such naturalization takes place while such child is under the age of 18 
years; and 

(5) Such child is residing in the United States pursuant to a lawful admission 
for permanent residence at the time of the naturalization of the parent last 
naturalized under clause (1) of this subsection, or the parent naturalized under 
clause (2) or (3) of this subsection, or thereafter begins to reside permanently 
in the United States while under the age of 18 years (emphasis added) . 

Because the Applicant was born abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. Malter qf 
Baires-Larios. 24 I&N Dec. 467, 468 (BIA 2008). Under the preponderance of the evidence 
standard, the Applicant must demonstrate that his claim is "probably true," or "more likely than not." 
Maller ofChawalhe, 25 l&N Dec. 369, 376 (AAO 2010). 

II. ANALYSIS 

The Applicant claims that he derived U.S. citizenship solely from his father because his parents were 
divorced under Sharia law in 1981 , and he also satisfied the remaining conditions in 
former section 32l(a) of the Act before he was 18 years old. There is no dispute that that the 
Applicant was under the age of 18 when his father became a naturalized U.S. citizen and that he 
resided in the United States as a lawful permanent resident at the time, as required under former 
sections 321(a)(4) and (a)(5) of the Act. The only issue before us, therefore, is whether the 
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Applicant has established that his parents were "legally separated" and his father had legal custody 
over him before he turned 18 years old. 1 

The Director determined that the document issued by a Sharia court in 2016, which the Applicant 
submitted, was insufficient to show that his parents were divorced in 1981, because his 
father attested at the time of naturalization in 1982 that he was married, and his mother claimed in 
her own naturalization proceedings that she was married to, and living with the Applicant's father 
until his death in 1984. On appeal, the Applicant states that his mother previously testified about 
being married because she was unaware of the divorce. He also asserts that the revocable divorce 
court document he submitted shows that his parents were in fact divorced, and although they 
continued to live together after the divorce, his father had sole legal custody over him since 
September 1981. 

We have reviewed the entire record and find the evidence insufficient to establish that the 
.Applicant's parents were in fact divorced prior to his 18th birthday, as required under former section 
32l(a)(3) of the Act. Because the Applicant is ineligible to derive U.S. citizenship from his father 
on that basis alone, we will not address whether his father had legal custody. 

The term "legal separation" is "a limited or absolute divorce obtained through judicial proceedings." 
Matter of H 3 l&N Dec. 742, 744 (BIA 1949). As evidence of his parents' legal separation, the 
Applicant has previously submitted a copy of a Document (?{ Revocable Divorce/First Statement 
issued by the Sharia Court in Jordan in 2016. This document indicates that on 

1981, the Applicant's father appeared before the court with two witnesses, stating that he wished 
to divorce the Applicant's mother in a "revocable manner," and requested to "register and serve the 
divorce upon her." The court declared, in pertinent part, that: 

a revocable divorce has taken place as to [the father's] said wife ... and that [the 
father] has the right to return [the wife] to his marriage bond during the waiting 
period unless the same is preceded by two statements, and that [the father] has to 
register that duly with the sharia court, as well as [the wife] has to observe the period 
of waiting as of the date thereof; further it has been decided to serve the same upon 
[the wife] duly. 

The document provides further that as of 2016 there was no entry in the court records 
indicating that the remarriage has been recorded. While the Applicant confirms that his parents 
continued to live together and claimed to be married before his father naturalized in 1982, he argues 
that their divorce nevertheless became final on 1981, at the end of the waiting period. 
In support, he submits an opinion from an Islamic law specialist, who explains that if a marriage is 

1 The Applicant does not claim derivative citizenship under former section 321 (a)( I) or (a)(2) of the Act, and there is no 
evidence that his mother became a naturalized U.S. citizen, or passed away prior to the Applicant's 18th birthday, as 
required under these sections. Nor does the Applicant claim that he was eiigible to derive citizenship through his mother 
under the second clause of fonner section 321 (a)(3) of the Act, as her out-of-wedlock child. 
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not reinstated within a three-month waiting period following a "revocable divorce," the marriage is 
terminated, and those who wish to remarry must apply for a new marriage license. The specialist 
concludes based on the court document that the Applicant's parents "did not pursue remarriage, and 
hence, the court decreed that the marriage was officially terminated, and that the decree was 
executed with the conclusion of the waiting period." We do not find this evidence sufficient to show 
that the parents were in fact divorced in 1981, as the Applicant claims. 

As an initial matter, we note that there is nothing in the revocable divorce document to support the 
. specialist's conclusion that the court formally "decreed" termination of the marriage, or even 

explained when, and under what conditions the divorce would become final; rather, the court stated 
. only that if the father decided to return the Applicant's mother to his marriage bond during the 

unspecified waiting period, he had to register that fact with the court. 

To determine whether a revocable divorce may be considered a "legal separation" in the context of 
immigration and citizenship proceedings, we consulted an advisory opinion from the Law Library of 
Congress, Global Legal Research Center (LL File No. 2013-009587). According to this opinion, 
article 94 of Jordanian Law No. 61 of 1976 on Personal Status provides that a divorce based on the 
unilateral decision of the husband is revocable unless it is occurring for the third time, before the 
marriage is consummated, or in exchange for consideration. A "revocable divorce" means that 

. during the waiting period (iddat), which usually lasts three months, the husband mayf change his 
mind and revoke the divorce either expressly by declaration, or as a matter of fact by resuming the 
marital relationship. Id. (referencing article 97 of Jordanian Law No. 61 ). Thus, if a husband and 
wife resume marital relations during the waiting period, the pronouncement of divorce is revoked 
and the spouses remain legally married. 

Here, the record shows that in 1981 , a month after he appeared before the Sharia court in 
Jordan, the Applicant's father attested in naturalization proceedings that he and the Applicant's 
mother were married and living together. Furthermore, the father did not declare any change in his 
marital status when he was naturalized in April 1982. In addition, the father's 1984 death certificate 
lists his civil status as "married," and identifies the Applicant's mother as his spouse who resided 
with him at the same address. This evidence is consistent with the Applicant's statements that his 
parents lived together in the United States until the father's death, and indicates that the Applicant's 
father revoked the divorce "as a matter of fact" by resuming the marital relationship with the 
Applicant's mother within the first month of the three-month waiting period . Although the father 
may not have notified the Sharia court that he returned the Applicant's mother "to his marriage 
bond," as instructed by the court,2 it appears that resumption of the marital relationship within the 
iddat period alone is sufficient to cancel the revocable divorce under Jordanian law. The Applicant 
does not submit evidence to show what effect, if any, the father's lack of compliance with the court's 
instructions had on the revocable divorce or the validity of his parents' continuing marital 

2 The information the father provided in naturalization proceedings indicates that he was in Jordan from September 7, to 
September 17, 1981. The Applicant does not claim or submit evidence to show that his father returned to Jordan at any 
time thereafter. 
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relationship. We recognize that this type of divorce may be recognized for immigration purposes 
when certain conditions are met. See e.g., Malter <?/'Hassan, l l l&N Dec. 179 (BIA 1965) (finding 
revocable divorce valid for immigration purposes where there was no indication that the husband 
returned to his wife during the revocable three-month period; the divorce was served on the wife; 
and she thereafter received alimony) .3 However, as the record in this case reflects the Applicant's 
father did not serve the divorce on his spouse despite being instructed to do so by the court, and the 
mother and father continued to live together and held themselves out as married before the U.S. 
government authorities during and after the revocable three-month period, we find that the court 
document is insufficient, without more, to establish that the parents were in fact divorced on 

1981, as the Applicant claims. 

We acknowledge that the 1984 death certificate of the Applicant's father was corrected in April 
2016 to show that he was divorced; however, as it appears that the correction was based solely on 
the Applicant's affidavit executed at the same time, we cannot give the certificate substantial weight 
in establishing that the parents were divorced in 1981. We also acknowledge the mother's statement 
before a Jordanian court in 2016 that her divorce from the Applicant's father was "final and 
absolute" prior to his death because her waiting period elapsed and the father "did not ·bring [her] 
back to his marriage bond since date of divorce." But, in view of the fact that she and the 
Applicant's father lived together, and held themselves out, as a married couple until the father died, 
we do not find it sufficient to establish that the marriage was legally tenninated at the conclusion of 
the waiting period. 

III. CONCLUSION 

In view of the above, we find that the Applicant has not satisfied his burden to show that he was 
eligible to derive citizenship solely from his father based on his parents' legal separation pur,suant to 
the first clause of former section 321 (a)(3) of the Act. Because the Applicant is not eligible for a 
Certificate of Citizenship for this reason alone, we do not address whether he satisfied the legal 
custody requirement under that section. 

ORDER: The appeal is dismissed. 

Cite as Maller ofS-N-.1-, [0# 1956631 (AAO Nov. 15, 2018) 

, We note that this decision was based on the Jordanian Law No. 92 of 1951 on Family Rights, which is no longer in 
effect. 
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