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The Applicant, who was born abroad in 1965, seeks a Certificate of Citizenship indicating that he 
acquired U.S. citizenship at birth from his father. Immigration and Nationality Act (the Act) 
Immigration and Nationality Act (the Act) section 30l(a)(7), 8 U.S.C. § 140l(a)(7), amended by Act 
of November 14, 1986, Pub. L. No. 99-653, I 00 Stat. 3655. To establish acquisition of U.S. 
citizenship at birth, an individual who was born in wedlock between December 24, 1952, and 
November 14, I 986, must show that one parent was a U.S. citizen who was physically present in the 
United States for IO years (with at least 5 years after the age of 14) before the individual's birth. 

The Director of the Dallas Field Otlice, Irving, Texas, denied the application, finding the affidavits 
the Applicant submitted ·i_nsufficient to establish that his father met the U.S. physical presence 
requirement absent additional, corroborating evidence. 1 

On appeal, the Applicant submits a brief and asserts that the Director erred by denying his request 
for a Certificate of Citizenship without interviewing his father and the witnesses who provided 
affidavits attesting to the father's physical presence in the United States. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

The Applicant was born in Mexico in I 965 to married parents. His mother was born in 
Mexico. His father was born in Mexico in 1937, but acquired U.S . citizenship at birth from his own 
mother, the Applicant's grandmother, who was born in the United States. 

The applicable law for transmitting citizenship to a child born abroad when one parent is a U.S. 
citizen is the statute that was in effect at the time of the child's birth. Chau v. Immigration and 

1 The Director also detennined that the Applicant could not derive citizenship pursuant to former section 321 of the Act, 
8 U.S.C. § 1432, because his mother did not naturalize, or current section 320 of the Act, 8 U.S.C. § 1431 , because he 
was over the age of 18 years when that section went into effect. The Applicant does not contest this determination on 
appeal , and there is nothing in the record to indicate that it was incorrect. Accordingly, we do not address the 
Applicant's eligibility for derivative citizenship on appeal. 
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Naturalization Service, 247 F.3d 1026, 1029 n.3 (9th Cir. 2001) (internal quotation marks and 
. citation omitted). At the time the Applicant was born, former ~ection 301 (a)(7) of the Act provided 
that the following shall be citizens of the United States at birth: 

[A] person born outside the geographical limits of the United States and its outlying 
possessions of parents one of whom is an alien, and the other a citizen of the United 
States who, prior to the birth of such person, was physically present in the United 
States or its outlying possessions for a period or periods totaling not less than ten 
years, at least five of which were after attaining the age of fourteen years .... 

Because -the Applicant was born abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. Malter of 
Baires-Larios, 24 I&N Dec. 467, 468 (BIA 2008). Under the preponderance of the evidence 
standard, the Applicant must demonstrate that his claim is "probably true," or "more likely than not." 
Matter ofChawathe, 25 I&N Dec. 369,376 (AAO 2010). 

When affidavits are subf!1itted as evidence to support a claim to U.S. citizenship, we determine the 
weight to be given those ·affidavits based on the extent of the affiants' personal knowledge of the 
events they attest to, and the plausibility, credibility, and consistency of their statements with each 
other and evidence in the record. Malfer <?fE-M-, 20 l&N Dec. 77 (Comm'r 1989). 

II. ANALYSIS 

The issue before us is whether the Applicant has demonstrated that his father satisfied the l 0-year 
physical presence requirement to transmit his U.S. citizenship to the Applicant. 

The Applicant claims that his father began residing in the United States with his own mother, the 
Applicant's grandmother, shortly after the father's birth, and that his father accumulated 
approximately 27 years of physical presence in the United States before the Applicant was born in 
I 965. In support of this claim, and in response to the Director's request for additional evidence 
(RFE), the Applicant submitted a list of the three generations of his family members; his uncle's 
census record; birth, marriage, and death certificates; his father's statement and two atlidavits; and 
copies of the father's immigration-related records. The Director found this evidence insufficient to 
show that the Applicant's father met the 10-year physical presence requirement, because the 
aflidavits were not only uncorroborated, but also inconsistent with th~ father's earlier representations 
in 1974 immigrant visa proceedings that he lived in Mexico with his spouse and children for some 
time during the relevant period prior to 1965. 

On appeal, the Applicant does not provide additional evidence, but claims that his father's 
inconsistent testimony could have been resolved at an interview, and that the Director erred by 
denying him the opportunity to clarify the record. He further states that the Director did not afford 
sufficient weight to the two witness affidavits, which he claims constitute evidence corroborating his 
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father's testimony. The Applicant also raises due process concerns; however, like the Board of 
Immigration Appeals, we cannot rule on the constitutionality of the laws enacted by Congress. 2 

We have reviewed the entire record and, for the reasons explained below, find the preponderance of 
the evidence insufficient to show that the Applicant's father had the requisite physical presence in 
the United States to transmit his U.S. citizenship to the Applicant at birth. 

A. Preliminary Matters 
\ 

As a preliminary matter, we find no legal or procedural error in the Director's decision to deny the 
Applicant's request for a Certificate of Citizenship without an interview. As stated above, the 
burden of proof to establish claimed U.S. citizenship is on the Applicant. Pursuant to the regulations 
at 8 C.F.R. § 103.2(b)(8), if the evidence initially submitted does not establish eligibility, U.S. 
Citizenship and Immigration Services (USCIS) may: deny the benefit request for ineligibility; 
request more information or evidence from the applicant; or notify the applicant of its intent to deny 
the benefit request and the basis for the proposed denial, and require that the applicant or petitioner 
submit a response within a specified period of time as determined by USClS. Submission of only 
some of the requested evidence in response to a request for evidence or a notice of intent to deny is 
considered a request for a decision on the record. 8 C.F.R. § 103.2(b)(l2). Here, the record shows 
that the Director notified the Applicant that the information he provided was insufficient to establish 
eligibility, asked for additional evidence of his father's physical presence in the United States, and 
granted the Applicant's request for extension of time to submit such evidence. The Director 
ultimately found that the Applicant's response, which consisted of two affidavits, did not overcome 
the evidentiary deficiencies in the record. Under those circumstances, any testimony the Applicant, 
his father, or the affiants could have provided at an interview would have been of limited value. 
Furthermore, neither the regulations nor the Act require USCIS to interview an applicant who has 
not provided adequate evidence of eligibility for a Certificate of Citizenship. Thus, we find that the 
Director acted within his authority in issuing a decision on the record, without an interview. 

B. Physical Presence 

To establish acquisition of U.S. citizenship at birth, the Applicant must show that his father was 
physically present for a total of 10 years before the Applicant's birth in 1965, and that at 
least 5 of those years were atler the_ father's 14th birthday in I 951. While the evidence 
indicates that the Applicant's father may have spent some time working in the United States prior to 
the Applicant's birth, it is insufficient to show that his actual physical presence in the United States 
amounted to the requisite l O years. 

2 See Maller <!f C-, 20 l&N Dec. 529, 532 (BIA 1992) ("[M]oreover, it is settled that the immigration judge and this 
Board lack jurisdiction to rule upon the constitutionality of the Act and the regulations"). 
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1. Physical Presence from I 937 to 1956 

The Applicant claims that during the above period of time his father lived in the United States and 
would only visit his family in Mexico for approximately two days every month. The evidence does 
not support this claim. 

In his affidavit, the Applicant's father states that he began residing in Texas with his mother, the 
Applicant's U.S. citizen grandmother, in 1937 when he was about one month old. He claims that 
while his mother worked odd jobs, he and his two brothers, G- and R-3 (born in Mexico in 1934 and 
1940) stayed with his aunt and uncle in Texas until 1942. During this time, his mother would travel 
to Mexico with the children once a month to bring money to her spouse, the Applicant's grandfather. 
She would then return to the United States with the Applicant's father and his brothers, who had 
local border crossing cards (larjetas locales); the mother "did not need a crossing card because sh~ 
was a U.S. citizen." The father states further that although in May 1945 he went back to Mexico and 
attended school there, he returned to Texas one month later because his own father worked long 
hours and was unable to take care of him. In 1950, when he was about I 2 or I 3 years old, the 
Applicant's father began working in the fields full-time with his older brothers M- (born in the 
United States in 1929), G-, and R-, and continued to do so through 1956, when he married the 
Applicant's mother in Mexico. 

However, the weight of the father's statements is significantly diminished by the fact that they are 
neither corroborated by primary documents, nor consistent with other evidence in the record. In 
particular, while the father claims that he continuously lived with his mother in Texas since 193 7 
through 1956, the record reflects that R-, his younger brother, was born in Mexico in 1940, 
and his parents were married in Mexico in 1944. The father does not mention either event 
in his declaration, and the detailed list of his physical presence in the United States does not indicate 
any prolonged stays in Mexico in those years. Although the father claims that he lived with his aunt 
and uncle, and the Applicant provided a copy of the I 940 census record as evidence that the aunt and 
uncle resided in Texas at the time, the census record does not include any of their household 
members. As such, it is insufficient to show that the Applicant's father lived with his relatives in 
Texas in 1940 or thereafter. Furthermore, although the Applicant's father indicates that his mother 
freely commuted between the United States and Mexico prior to 1956, the record shows that she did 
not obtain a U.S. birth certificate until 1956, and her baptismal certificate, which reflects that she 
was born in Texas, was issued in 1968. The Applicant does not explain how his grandmother was 
able to enter the United States on a regular basis before she had these documents. Nor does he 
submit his father's educational records to show that his school attendance in Mexico ended after one 
month, or any other evidence, such as census, border crossing, residential, social security, or similar 
records to show that his paternal grandmother lived and worked in the United States in the 193 7-
1956 time frame, or that his father lived in the United States with her. 

3 We use initials to protect the individuals' privacy. 
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To corroborate his father's statements, the Applicant submitted two affidavits. However, we cannot 
give these affidavits significant weight as they also are inconsistent with the record, and the 
Applicant does not submit evidence to resolve the conflicting information. One affiant, born in 
1930, states that he first met. the Applicant's father in Mexico in 1944 or 1945, and that he learned 
from the father's older brother, P-, that the father and his siblings were living with their mother in 
Texas and only visited Mexico on the weekends. The affiant claims that in l 948 he also met the 
Applicant's father and his brothers, M-, P-, and 0- at their mother's home in Texas. From 1948 to 
1956, he frequently saw them in town or at the local grocery store, and learned that they lived in 
Texas and worked in the fields . While the affiant claims that he met P- in 1944 or 1945, this claim is 
inconsistent with the Applicant's father's statement that P- was born in 194 7.4 Further, although the 
affiant indicates that the father and his brothers P-, M-, and 0- worked in Texas throughout this 
period, the father claims he worked with M-, 0-, and R- until 1951, and only with 0- thereafter. 

·These inconsistencies undermine the affiant's claim that he had personal knowledge of the father's 
and his family's residence and work in Texas. The second affidavit raises similar concerns. The 
affiant, born in 1929, attests that he met the Applicant's father in Mexico in 1943, that from that time 
until 1947 he would see him passing by his own parents' property on some weekends, and that he 
remembers his parents' conversation about the Applicant ' s grandmother staying in Texas and 
bringing money to her spouse in Mexico. The affiant also states that between 1948 and 1953 he 
would run into the Applicant's father and his brothers at the grocery stores in Texas, and they would 
tell him about their work. He claims that he had more contact with the father's older brothers, P
and M-, because they were the same age as he was. Again, the affiant refers to P- as being his own 
age, which is inconsistent with the statement of the Applicant's father that P- was born in 194 7. 
Moreover, while the affiant offers some information about his and the father's seasonal employment, 
this information is neither sufficiently detailed nor supported by other evidence to asce11ain how 
much time the father spent in Texas after he began working in the fields in 1950. 

· The Applicant must resolve inconsistencies in the record . with independent, objective evidence 
pointing to where the truth lies. Matier of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). However, as 
he does explain the inconsistent information, and he does not submit primary documents, such as 
census, school, residential, medical, and employment records to corroborate his father ' s statements, 
we are unable to determine how much time, if any, his father spent in the United States before he 
was married in Mexico in 1956. 

2. Physical Presence From 1956 to 1965 

The Applicant's father claims that during this period he continued to reside in Texas with his mother 
and work in the fields in Texas with his older brother, 0-. In June 1955 he met his future spouse in 
Mexico and married her there in 1956. The father states that shortly after the marriage, in 
December 1956, he and his spouse, the Applicant's mother, moved to Texas. He explains that 

4 The family tree the Applicant provided in response to the Director's RFE lists P-'s year of birth as 1927: however, the 
father's declaration and the family tree initially submitted indicate that P- is the father's youngest brother born in J 947. 
The Applicant does not provide P-'s birth certificate to resolve this inconsistent information. 
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although they both worked in the fields and lived in Texas with the Applicant's grandmother until 
October 1965, they could not afford the expense of having children in the United States, and traveled 
to Mexico for brief periods in 1960, 1963, 1965, and 1967 for the births of their children, including 
the Applicant's. A year after the grandmother's death in 1969, the father obtained a Certificate of 
Citizenship and successfully petitioned for his Mexican-born spouse and children to immigrate to the 
United States in I 974. 

The evidence in support of these statements includes the two affidavits referenced above, records of 
the father's encounters with the U.S. border immigration inspectors between I 958 and 1960, and his 
border crossing card requests dated in 1961, 1962, and 1964. Again, this evidence is insufficient to 
determine the amount of the father's actual physical presence in the United States during the above 
time frame. 

First, although the father states that he lived at his mother's house in Texas with his spouse and 
children between December I 956 and I 965, this statement is inconsistent with his previous 

. representations and other evidence in the record. Specifically, the father represented in the 
· immigrant visa petitions he filed on behalf of his spouse and the Applicant that from 1963 through 
I 965 he lived with his family in Mexico. In addition, the Applicant's mother attested on her 
immigrant visa application that as of 1974 she lived in Mexico and had neither visited nor resided in 
the United States at any time before. As discussed in the Director's decision, the information on the 
Applicant's immigrant visa application also indicates that he never lived in the United States prior to 
1974. The Applicant does not explain his father's inconsistent testimony on appeal, and the two 
affidavits he submitted are insufficient to resolve it. The first affiant claims that he did not have 
regular contact with the Applicant's father and his brother until 1957, and that he remembers 
discussing their problems with immigration authorities sometime in 1959. He further states that he 
knew that the father would "travel up north in Texas to work in the fields, harvesting various crops" 
from 1959 to 1967, because P- and M-, the father's older brothers, would tell him about their work 
when he encounter them in town. However, these statements do not include probative details about 
the father's residence and employment in Texas from 1957 to I 959, and the affiant indicates that he 
only met the father's two brothers in Texas after 1959. As such, the affidavit merits little weight in 
establishing the amount of the father's actual presence in the United States in the eight-year period 
from 1957 through 1965. Similarly, the second affiant's claim that while he was working in north 
Texas from 1956 to 1960 he "would encounter [the Applicant's father] and his older brother, 
harvesting the crops" is insufficient for us to determine how much time the Applicant's father spent 
in the United States within this timeframe. 

The father's immigration records indicate that he unsuccessfully attempted to enter the United States 
on at least four separate occasions in 1958 and 1959, was deported in 1960, and applied for border 
crossing cards thereafter. However, as those records list the father's address in Mexico, and do not 
mention his purported long-time residence or employment in Texas, they are insufficient, withouf 
more, to show whether the Applicant's father spent any significant amount of time in the United 
States during this period. 
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III. CONCLUSION 

Based on the foregoing, we find that the preponderance of the evidence in the record is insufficient 
to establish that the Applicant's father accumulated the requisite 10 years of actual physical presence 
in the United States to transmit his U.S. citizenship to the Applicant at birth. The Applicant is 
therefore ineligible for a Certificate of Citizenship, and his application remains denied. 

ORDER: The appeal is dismissed. 

Cite as Matter of E-M-H-, ID# 2105150 (AAO Nov. 15, 2018) 
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