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MATTER OF J-F-

Non-Precedent Decision of the 
Administrative Appeals Office 

DATE: NOV. 15, 2018 

APPEAL OF NE~ YORK, NEW YORK DISTRICT OFFICE DECISION 

APPLICATION: FORM N-600, APPLICATION FOR CERTIFICATE OF CITIZENSHIP 

The Applicant, who was born in The Gambia to an unmarried U.S. citizen father in 2010, seeks a 
Certificate of Citizenship. lmmigratioi:i and Nationality Act (the Act) section 320, 8 U.S.C. § 1431 , 
and section 30l(g), 8 U.S.C. § l40l(g). Generally, to establish derivative U.S. citizenship under 
section 320 of the Act, an individual born abroad must show that he or she is a "child" of a U.S. 
citizen parent residing in that parent's legal and physical custody in the United States as a lawful 
permanent resident while under 18 years of age. To establish acquisition of citizenship at birth from 
an unwed U.S. citizen f~ther under section 30 I (g) of the Act, in turn, the individual must show that 
the father met specific requirements concerning paternity, legitimation, financial support, and prior 
physical presence in the ,United States. 

The Acting Director of the New York, New York District Office denied the Form N-600, concluding 
that the Applicant did not establish she was legitimated by her father and, thus, that she qualified as 
his "child" within the meaning of section 320 of the Act to derive citizenship. The Director also 
determined that the Applicant did not show she acquired U.S. citizenship from her father at birth, 
because she did not submit the requested documents related to her father ' s prior physical presence in 
the United States, pater~ity, and financial support agreement. 

On appeal, the Applica11t submits additional evidence and asserts that although she was born out of 
wedlock she is her father's "legitimate" child, because Gambian law does not distinguish between 
children based on the marital status of their parents. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

The record reflects that the Applicant's father became a U.S. citizen through naturalization on 
January 29, 2010. Less than two weeks later, oh 2010, the Applicant was born in The 
Gambia. Her mother is not a U.S. citizen, nor has she ever been married to the Applicant's father. 1 

1 The Applicant ' s father has been married to a woman who is not the Applicant's mother since 1995 (or 1998, as 
reflected in the Register of Marriages included in the father's immigration record). 
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In 2016, at the age of six years, the Applicant was admitted to the United States as a lawful 
permanent resident based on an immigrant visa petition her father filed on her behalf. 

' 
A. Derivative Citizenship after Birth 

To determine whether the Applicant derived U.S. citizenship from her father, we apply "the law in 
eftect at the time the critical events giving rise to eligibility occurred." See Minasyan v. Gonzales, 
401 F.3d 1069, 1075 (9th Cir. 2005). The last critical event in this case is the Applicant's admission 
to the United States for lawful permanent residence in 2016. Accordingly, section 320 of the Act, as 
amended by the Child Citizenship Act of 2000, Pub. L. No. 106-395, 114 Stat. 1631 (CCA), and 
currently in effect, applies to her derivative citizenship claim. That section provides, in pertinent 
part, that: 

(a) A child born outside of the United States automatically becomes a citizen of 
the United States when all of the following conditions have been fulfilled: 

(I) At least one parent of the child is a citizen of the United States, 
whether by birth or naturalization. 

(2) The child is under the age of eighteen years. 

(3) T~e child is residing in the United States in the legal and physical 
custody of the citizen parent pursuant to a lawful admission for 
permanent residence. 

The term "child," as used in section 320 of the Act, encompasses children who were born to married 
parents, as well as those who liave been born out of wedlock and legitimated under the law of the 
child's residence or domicile, or under the law of the father's residence or domicile, whether in the 
United States or elsewhere, provided that such legitimation takes place before the child reaches the 
age of I 6 years and the ,child is iry the legal custody of the legitimating parent. Section IO I ( c )(I) of 
the Act, 8 U.S.C. § 110 I (c)(l ). 

B. Acquisition of Citizenship at Birth 
. 

A child born outside of the United States to one U.S. citizen and one foreign national parent may 
acquire U.S. citizenship at birth if certain conditions are met. These conditions depend on the 
citizenship statute that ·was in effect at the time of the child's birth. Chau v. Immigration and 
Naturalization Service,. 247 F.3d 1026, 1029 n.3 (9th Cir. 2001) (internal quotation marks and 
citation omitted). Because the Applicant was born in 2010, section 301(g) of the Act, as in effect 
since November 14, 1986, governs acquisition of citizenship in her case. That section provides that 
the following shall be nationals and citiz·ens of the United States at birth: 

2 
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[A] person born outside the geographical limits of the United States and its outlying 
possessions of parents one of whom is an alien, and the other a citizen of the United 
States who, prior to the birth of such person, was physically present in the United 
States or its outlying possessions for a period or periods totaling not less than five 
years, at least two of which were after attaining the age of fourteen years .... 

However, a child who, like the Applicant was born out of wedlock to a U.S. citizen father and a 
foreign national mother must satisfy certain additional requirements to gain U.S. citizenship at birth. 
Those requirements are set forth in section 309(a) of the Act, which provides: 

The provisions of paragraph[] ... (g) of section 301 ... shall apply as of the date of 
birth to a person born out of wedlock if-

(1) a blood relationship between the person and the father is established by clear 
and convincing evidence, 

(2) the father had the nationality of the United States at the time of the person's 
birth, 

(3) the father (unless deceased) has agreed in writing to provide financial support 
for the pe,rson until the person reaches the age of I 8 years, and 

( 4) while the· person is under the age of I 8 years-

(A) the person is legitimated under the law of the person's residence 
or domicile, 

(B) the father acknowledges paternity of the person in writing under 
oath, or 

(C) the paternity of the person is established by adjudication of a 
competent court. 

Because the Applicant ·was born abroad, she is presumed to be a foreign national and bears the 
burden of establishing her claim to U.S. citizenship by a preponderance of credible evidence. Matter 
of Baires-Larios, 24 l&N Dec. 467, 468 (BIA 2008). Under the preponderance of the evidence 
standard, the Applicant must demonstrate that her claim is "probably true," or "'more likely than 
not." Mauer ofChawaihe, 25 l&N Dec. 369,376 (AAO 2010). 

II. ANALYSIS 

The issue before us is whether the Applicant has established that she derived U.S. citizenship from 
her father after birth or; in the alternative, that she acquired U.S. citizenship from her father at birth. 

3 
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We have reviewed the entire record, including the new evidence submitted on appeal, and find the 
Applicant has not demonstrated eligibility for a Certificate of Citizenship on either basis. 

A. Eligibility under Section 320 of the· Act 

There is no dispute that the Applicant has satisfied some of the conditions under that section, as she 
is currently under the age of 18 years, she has a U.S. citizen father, and she is a lawful permanent 
resident. The issue we must decide, therefore, is whether the Applicant has shown that she qualifies 
as her father's "child," for derivative citizenship purposes and, if so, whether she also meets the legal 
and physical custody requirements under section 320(a)(3) of the Act. We find that she has not. 

The Director determined, relying on an advisory opinion from the Law Library of Congress, that the 
Applicant could not have been legitimated in The Gambia, because although that country's statutory 
law does not distinguish between children of married and unmarried parents, Islamic law, which 
governs matters concerning personal status for the majority of the country's population, does not 

- allow legitimation of a child who, like the Applicant, was born out of wedlock. The Director also 
found that the Applicant was not legitimated in New York, where she currently resides with her 
father, as New York law requires the parents' marriage to legitimate a child, and the Applicant's 
mother and father never married. 2 

The Applicant asserts that the Director's determination in this regard was in error, because The 
Gambia is not ruled by Sharia law, and the Gambian Childre11's Act of 2005 eliminated distinctions 
between children born in- and out-of-wedlock. She indicates that she is therefore eligible to derive 
U.S. citizenship from her father as his legitimate child. The evidence is insufficient to support the 
Applicant's claims. 

I. Definition of a "Child" in the Context of Section 320 of the Act 

Section I0l(c)(l) of the Act referenced above, provides that for derivative citizenship purposes a 
child born out of wedlock is considered a "child" of the U.S. citizen parent or parents if he or she 
was legitimated before turning I 6 years of age and while in the legitimating parent's legal custody. 
In Matter of Cross, 26 l&N Dec. 485, 492 (BIA 2015), the Board of Immigration Appeals 
interpreted section 10 l ( c )(I) of the Act to mean "that a person born abroad to unmarried parents can 
be a 'child' for purposes of section 320(a) ifhe or she is otherwise eligible and was born in a country 
or State that had eliminated legal distinctions between children based on the marital status of their 
parents or had a residence or domicile in such a country or State (including a State within the United 

2 The Applicant does not contest the Director's determination concerning New York legitimation, and there is nothing in 
the record to indicate that it was incorrect. As explained in the Director's decision, New York law requires the marriage 
ofa child's natural parents in order to legitimate a child born out of wedlock. In the alternative, a child's legitimacy may 
be determined by a court. N.Y. Dom. Rel. Law§ 24.2. The Applicant's father confirms in his written declaration that he 
did not marry the Applicant's mother, and the Applicant does not claim or submit evidence that a court determined her 
legitimacy. Accordingly, we do not address the issue of legitimation under New York law on appeal. 
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States)." Accordingly, whether the Applicant qualifies as a "child" under this definition depends on 
whether she was afforded all of the same legal rights ~nder Gambian law as a child who was born in 
wedlock. The law of a foreign country is a question of fact which must be proved by an applicant if 
he or she is relying on that law to establish eligibility for the requested immigration benefit. Matter 
<?f Annang, 14 I&N Dec. 502, 503 (BIA 1973). 

2. Status of Out-of-Wedlock Children Under the Gambian Law 

The Applicant asserts that at the time she was born all children in The 9ambia had equal -status 
under that country's law regardless of the marital status of their parents, and that she therefore is her 
father's "child" for derivative citizenship purposes. We find, however, that the preponderance of the 
evidence is insufficient to establish whether religious or civil law determined the Applicant's legal 
status in The Gambia and, in either case, that her status was the same as that of children who were 
born to married parents. 

a. Status Under Religious Law 

According to the 2015 advisory opinion from the Law Library of Congress referenced in the 
Director's decision,3 the Constitution of the Gambia appears to prohibit discrimination on the basis 
of birth status. This restriction, however, does not apply to laws governing "adoption, marriage, 
divorce, burial, devolution of property on death, or other matters of personal law." Id. Statutory and 
customary laws may govern matters of personal status of a small segm~nt of the non-Muslim 
population in the Gambia, but the majority of the Gambians, who are Muslim (90 percent), are 
subject to Sharia law, which does not recognize children born out of wedlock children for purposes 
of inheritance. Id. Moreover, Sharia law, as it applies in The Gambia, does not provide for a 
process to legitimate such children. Id. [t appears, therefore, that Muslim children born out of 
wedlock in The Gambia do not enjoy the same inheritance rights as the children who were born in 
wedlock, nor can they be legitimated at any time after birth. 

The record includes an authentication of the father's marriage certificate, which reflects that in 1995 
he married a woman who is not the Applicant's mother in a Muslim court in accordance with the 
Mohammedan Law of Marriage and Divorce Ordinance of 1941. In addition, the Applicant's school 
record confirms that she had been a student at the Islamic Institute in The Gambia before she 
immigrated to the United States. These documents indicate that both the Applicant and her father 
may be subject to the provisions of Sharia, rather than civil, law in matters related to their personal 
status.4 Because Sharia law distinguishes between children of married and unmarried parents with 
respect to their inheritance rights, and the Applicant does not offer evidence to the contrary, we 

3 The Gambia: Legitimation, The Law Library of Congress, Global Research Center, LL File no.2015-012476. 
4 See generally U.S. Department of State, The Gambia, Reciprocity Schedule. (discussing different types of documents 
issued in The Gambia under civil and Muslim authority) https://travel.state.gov/content/travel/en/us-visas/Visa
Reciproc ity-and-C ivi I-Documents-by-Country/Garn bia.htm I. 
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conclude that she does not meet the definition of a "child" for the purpose of derivative citizenship 
under Sharia law. 

b. Status Under Civil Law 

Even if the Applicant were able to establish that she is not subject to Sharia law, which she has not, 
the evidence is insufficient for us to determine whether her rights and privileges under Gambian civil 
law would be the same as those of children born to married parents. 

The above-referenced opinion from the Law Library of Congress explains that the Gambian 
Children's Act enacted in 20055 does not distinguish between children on the basis of their birth 
status; however, a child born out of wedlock acquires the same rights as children who were born in 
wedlock only if his or her parentage is declared by a court. Specifically, section 142 of the 
Children's Act provides that "[a] declaration of parentage by a court shall have the effect of 
establishing a blood relationship of father and child or of mother and child and, subject to the 
provisions of any applicable personal law the child shall be in the same legal position as a child 
actually born in lawful wedlock towards the father or the mother." But, the record before us does 
not include a court declaration concerning the Applicant's parentage. While she has submitted DNA 
test results, which establish a biological relationship between her and her father, and a birth 
certificate, which identifies her father, she offers no additional evidence to demonstrate that these 
documents alone, absent a judicial declaration, were sufficient to place her in the same legal position 
as a child of married parents pursuant to the Children's Act. Thus, if the Applicant's personal status 
was governed by civil law in the Gambia, she has not shown that she had the same rights and 
privileges under that law as the children who were born in wedlock. 

Because it appears that status of children born in the Gambia out of wedlock depends on whether 
they are subject to religious or civil law, we find that the Applicant has not established that she was 
born in a country where all legal distinction between children based on the marital status of their 
parents had been eliminated. Furthermore, she has not provided sufficient evidence to show which 
law governed her personal status in The Gambia, nor has she shown that he had the same status as 
children who were born in wedlock under applicable religious or civil laws of that country. We 
conclude, therefore, that the Applicant has not met her burden of proof to demonstrate that she 
qualifies as her father's "child" for the purposes of derivative citizenship. 

c. Legal Custody 

Although not addressed in the Director's decision, we also find the preponderance of the evidence 
insufficient to show that the Applicant meets the legal custody requirement in section 320(a)(3) of 
the Act. 

5 Children's Act, 2005, available at http://www.africanchildforum.org/clr/Pages_EN/Gambia.html. 
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"Legal custody" refers to the responsibility for and authority over a child. 8 C.F.R. § 320.1. 
U.S. Citizenship and Immigration Services (USCIS) will presume that a U.S. citizen parent has legal 
custody of a child, absent evidence to the contrary, in the case of a biological child b~rn out of 
wedlock who has been legitimated and currently resides with the natural parent. 8 C.F.R. 
§ 320.1 (})(iii). The Applicant has not shown that she meets this legal custody presumption because, 
as 9iscussed above, she has not established that she was legitimated by her father under the law of 
The Gambia, and she does not contest that she was not legitimated under New York law. While the 
regulation at 8 C.F. R. § 320.1 (2) provides that there may be other factual circum~tances under which 
USCIS may find the U.S. citizen parent to have legal custody for 'the purposes of derivative 
citizenship under section 320 of the Act, the Applicant has not claimed or provided evidence to show 
that such circumstances are present in her case. Because the Applicant has not shown that she meets 
the legal custody condition in section 320(a)(3) of the Act, we do not address whether she satisfies 
the physical custody requirement of that section. 

Based on the above, we find that the Applicant has not demonstrated that she is her father's "child," 
as defined in the Act, and she has not shown that she is residing in the United States in her father's 
legal custody. Accordingly, she has not established that she meets the eligibility criteria to derive 
U.S. citizenship from her father under section 320 of the Act. 

B. Eligibility under Section 301(g) of the Act 

The evidence is also insufficient to show that the Applicant acquired U.S. citizenship from her father 
at birth. Specifically, the Applicant has not shown that she met the legitimation and other 
requirements of section 309(a) of the Act, or that her father had the requisite physical presence in the 
United States to transmit his citizenship to the Applicant. 

1. Father's Prior Physical Presence 

In order to establish acquisition of U.S. citizenship at birth under section 301(g) of the Act, the 
Applicant has to show that her U.S. citizen father was physically present in the United States for a 
total of five years prior to her birth in 2010. While the Applicant represented on the Form N-600 
that her father began residing in the United States in 1992, she has provided no documents to 
corroborate this statement either with the application, or in response to the Director' s request for 
additional evidence (RFE), which specifically asked for copies of her father's passports, travel 
documents, tax and residential records, social security statements, or any other documents that would 
tend to show that he was actually physically present in the United States for at least five years before 
the Applicant's birth in 2010. As the Applicant does not submit such evidence on appeal, 
we conclude that she has not established that her father had· the requisite physical presence to 
transmit his U.S. citizenship to her at birth. 
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2. Requirements under Section 309(a) of the Act 

Even if the father satisfied the physical presence condition in section 301(g) of the Act, the 
Applicant would still have to show that she meets the additional requirements of section 309(a) of 
the Act to acquire U.S. citizenship as her father's out-of-wedlock child. There is no dispute that the 
Applicant meets the conditions in sections 309(a)(l) and (2) of the Act, as the record reflects that her 
Applicant's father was a naturalized U.S. citizen at the time of her birth, and the DNA test results in 
clearly and convincingly establish a biological relationship between her and her father. However, 
the evidence is insufficient to establish that the Applicant satisfied the remaining requirements 
related to legitimation or paternity, and a financial support agreement. 

a. Financial Support Agreement 

Section 309(a)(3) of the Act requires the Applicant to establish that her father agreed in ·writing to 
provide financial support for her until she reaches the age of 18 years. Generally, a written 
statement by the father, dated before the child's 18th birthday, in which the father agrees to provide 
financial support for the child is sufficient to satisfy this requirement. 12 USCJS Policy Manual 
H.3(C), https://www.uscis.gov/policymanual. Although the Director asked for such statement from 
the father in the RFE, the Applicant did not provide it. As a matter of USCIS policy, we may 
consider similar documents in which the father accepts financial responsibility for his child. These 
documents may include a previously submitted written voluntary acknowledgment of a child or 
documentation establishing paternity by a court in a jurisdiction wliere there is a legal requirement 
that the father provide financial support, Form [-134, Affidavit of Support, or Form l-864, Affidavit 
of Support Under Section 2 I 3A of the INA. However, the record before us does not contain such 
documents. First, the father's statement of paternity submitted on appeal,. executed before a 
commissioner of oaths in a city court in The Gambia, does not contain the father's signature. 
Similarly, while the record includes the Applicant's birth certificate, the information therein 
indicates that the birth was registered by an individual who is not her. father. Furthermore, the 
Applicant does claim or submit evidence that either document would be sufficient to trigger her 
father's obligation to provide her with financial support under Gambian law. Lastly, before the 
Applicant immigrated to the United States, her father requested an exemption from the financial 
support requirement by submitting Form I-864W, Request for Exemption for [ntending immigrant's 
Affidavit of Support, on her behalf We c_onclude, therefore, that the Applicant has not shown that 
she meets the financial support agreement condition in section 309(a)(3) of the Act. 

b. Legitimation, Paternity Acknowledgment, or Paternity Adjudication 

Nor is the evidence sufficient to establish that the Applicant meets the requirements concerning 
legitimation or establishment of paternity set forth in section 309(a)( 4) of the Act. As stated above, 
that section requires the Applicant to show that she has satisfied one of three conditions while under 
the age of 18 years: (1) she was legitimated under the law of her domicile; (2) her father 
acknowledged paternity in writing under oath; or (3) her paternity was established by adjudication of 
a competent court. The Applicant has not demonstrated that she meets any of these conditions. 
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As discussed above, the record does not show that the Applicant was legitimated by her father in The 
Gambia, where she was born and lived prior to immigrating, and she does not claim or submit 
evidence of legitimation under the law of New York, where she currently ~esides. Furthermore, 
although the Director issued an RFE, giving the Applicant an opportunity to submit a sworn affidavit 
from her father acknowledging paternity or a judgment of paternity issued by a competent court, the 
Applicant has not provided such documents. The father's statement under oath from The Gambia 
referenced above does not meet the requirement of paternity acknowledgement "in writing," because 
the father did not sign the statement. . Nor has the Applicant presented evidence that her paternity 
was established by adjudication of a competent court either in The Gambia or in New York. 

III. CONCLUSION 

The Applicant has not demonstrated that she acquired U.S. citizenship from her father at birth, or 
that she derived U.S. citizenship from her father after birth. She is therefore ineligible for a 
Certificate of Citizenship and her application remains denied. 

ORDER: The appeal is dismissed. 

Cite as Matter of J-F-, ID# 265b045 (AAO Nov. 15, 2018) 
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