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The Applicant, who was born abroad in I 963 to married parents, seeks a Certificate of Citizenship 
indicating that he derived U.S. citizenship from his mother. Immigration and Nationality Act (the 
Act) section 321, 8 U.S.C. § 1432, repealed by Sec. 103(a), title I, Child Citizenship Act of 2000, 
Pub. L. No. 106-395, I 14 Stat. I 631 (2000). To establish derivative citizenship under former section 
321 of the Act solely from the naturalized U.S. citizen mother, an individual must show that he or 
she resided in the United States as a lawful permanent resident, the mother had legal custody after 
the parents' legal separation or divorce, and these conditions were satisfied before the individual's 
18th birthday. 

The Director of the San Francisco, California Field Office denied the application, concluding that the 
record did not establish that the Applicant's parents were legally separated before he turned I 8 years 
old. On appeal, the Applicant asserted that although not divorced, his parents were legally separated 
by operation of California law, and that he therefore was eligible to derive citizenship solely from 
his naturalized U.S. citizen mother pursuant to a precedent decision of the U.S. Court of Appeals for 
the Ninth Circuit (Ninth Circuit) in Minmyan v. Gonzales, 401 F.3d 1069 (9th Cir. 2005). We 
dismissed the appeal, however, finding that the Mina,\ylm ruling did not support the Applicant's 
claim that his parents were legally separated within the meaning of former section 321 of the Act. 

On a motion to reopen and reconsider, the Applicant submits additional affidavits and asserts that we 
misconstrued and misapplied the Minasyan ruling, and that we did not give sufficient weight to the 
affidavits attesting that his parents separated before he was 18 years old. 

Upon review, we will dismiss the motion. 

I. LAW 

A motion to reopen must state new facts and be supported by documentary evidence. 8 C.F.R. 
§ 103.5(a)(2). A motion to reconsider, in tum, must establish that the prior decision was based on an 
incorrect application of law or policy, and that the decision was incorrect based on the evidence in 
the record of proceedings at the_ time it was issued. A motion to reconsider must also be supported 
by a pertinent precedent or adopted decision, statutory or regulatory provision, or statement of U.S. 
Citizenship and Immigration Services (USCIS) policy. 8 C.F.R. § 103.5(a)(3). We may grant a 
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motion that satisfies regulatory requirements and demonstrates eligibility for the requested 
immigration benefit. 

II. ANALYSIS 

The issues on motion are whether the Applicant has shown that our prior decision was in error as a 
matter of law or USCIS policy, or if he has presented new facts or evidence to overcome our 
determination that he did not establish legal separation of his parents. We incorporate our prior 
decision here by reference and will repeat only certain facts as necessary to address the Applicant's 
claims on motion. 

As previously discussed, the applicable citizenship statute in this case is former section 321 of the 
Act, which sets forth conditions under which a child under the age of 18, residing in the United 
States as a lawful permanent resident may derive U.S. citizenship from the naturalized parents or 
parent. While the statute generally requires naturalization of both parents for an otherwise qualified 
child to derive U.S. citizenship, the first clause of former section 32l(a)(3) of the Act provides an 
exception for a child with only one naturalized parent "having legal custody of the child when there 
has been a legal separation of the parents." 

There is no dispute that the Applicant's parents were married to each other until his father's death in 
2000, and that only his mother naturalized prior to the Applicant's 18th birthday. Nevertheless, the 
Applicant asserted that he derived U.S. citizenship solely from mother, because his mother and other 
family members attested that his parents stopped living- in a marital relationship in I 973 or I 978. 
The Applicant cited Minasyan v. Gonzales, supra, for the proposition that although still married, his 
parents were in fact "legally separated" by operation of California law. We explained, however, that 
Minasyan did not support the Applicant's claim. In particular, while the Ninth Circuit recognized 
that under California law spouse& are separated by virtue of law on a "date of separation" defined by 
the court, it declined to decide "whether, in the absence of a judicial order, a complete break in a 
California marital relationship would constitute a legal separation within the meaning of 
§ 3 21 ( a)(3 ). " Minasyan v. Gonzales, 401 F Jd at I 079 n. 19. Because the record reflected that the 
Applicant's parents held themselves out as married and living together before and after the Applicant 
turned I 8 years of age, and he did not present evidence of a court-defined date of their separation, or 
any other documents to show that they took legal steps to have their separation recognized under 
California law, we concluded that the Applicant did not establish his parents were "legally 
separated" within the meaning of former section 321 (a)(3) of the Act. 

The Applicant argues that this determination was incorrect because the Ninth Circuit held in 
Mina.\yan that California law recognizes "separation by virtue of law and not solely by judicial 
order." He reasserts that California, not federal, law determines whether legal separation of spouses 
occurs, and a court order is not necessary to establish such separation. He further states that we 
should therefore recognize that his parents were in fact legally separated in 1973 or 1978, based on 
the statements of his mother and other affiants. We do not find the Applicant's assertions sufficient 
to overcome our prior findings that the parents' legal separation was not established. 
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First, the issue in Mina.\yan was the date the parties separated before they divorced, not whether the 
separation occurred. The Ninth Circuit recognized that "in California a separation by virtue of law 
entails important legal consequences under state law" which '"flow from the date of the separation, 
not from the date of a court order." Minasyan v. Gonzales, 401 F.3d at 1078. Thus, although the 
parents in Mina.,yan did not divorce until 2001, the Ninth Circuit found that their separation was 
effective at the time of the mother's naturalization in 1994, because the state court recognized in the 
divorce judgment that the parents separated in 1993, and made clear that the mother had sole legal 
custody since that time. Id. at l 079. Here there is no evidence that a state court formally recognized 
either 1973 or 1978 as the date on which the Applicant's parents separated by virtue of California 
law. Further, as previously discussed, the Mina.\yan court did not specity the circumstances under 
which legal separation would be recognized under California law absent a judicial order. 1 

The Applicant again references several California court cases discussing the date of separation under 
that state's law, and resubmits a letter from a California family law attorney, who opined that 
"California law would recognize May 1973 as ... [the] parents' date of separation, and if filed 
today, th·e length of marriage would be deemed from ... 1951 through May of 1973, or at the 
absolute latest, July of 1978." However, the court cases address• a definition of separation under 
California law in the context of divorce, not what the term "legal separation" means in the context of 
derivative citizenship proceedings. And, the assertions of a private attorney about the likely date 
that a court would recognize as the parents' date of separation do not constitute evidence. Maller of 
Obaigbena, 19 I&N Dec. 533, 534 n.2 (BIA 1988) (citing Matter of Ramirez-Sanchez, 17 l&N Dec. 
503, 506 (BIA 1980)). Importantly, there is no evidence of a court-defined date of separation in this 
matter, only the testimony of the Applicant and his family members about when the parents 
purportedly ceased living in a marital union. 

We acknowledge the Applicant's statement that obtaining a court-defined date of his parents' 
separation is no longer possible because his father is deceased. However, it is the Applicant's 
burden to establish the claimed U.S. citizenship. Thus, while we agree that state law controls 
whether his parents were legally separated for the purposes of former section 321 (a)(3) of the Act, 
we are unable to determine if and when such separation occurred under California law without a 
court-defined date of separation. ' 

Moreover, even if a court-defined date of separation was not required to establish the parents' legal 
separation, the Applicant would still be ineligible to derive U.S. citizenship from his mother, because 
the evidence does not show that the mother met the legal custody requirement. While the Applicant 
reasserts that his father ceded complete parental authority to his mother in 1976, and she was solely 
in charge of all decisions regarding his upbringing since that time, these statements alone do not 

1 We note that in a previous decision the Ninth Circuit agreed that the term "legal separation" in former section 321 (a)(3) 
of the Act means "a formal,judicia/ alteration of the marital relationship." Barthelemy v. Ashcroft, 329 F.3d I 062, I 065 
(9th Cir. 2003) (citing Nehme v. Immigration and Naturalization Serv., 252 F.3d 415, 425-26 (5th Cir.2001) (emphasis 
in original)). 
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establish that the mother had "legal custody" within the meaning of former section 321 (a)(3) of the 
Act. "Legal custody" vests "[b]y virtue of either a natural right or a court decree." Matter of Harris, 
15 l&N Dec. 39, 41 (BIA 1970). Moreover, in the jurisdiction of the Ninth Circuit a child may 
derive citizenship under former section 321 (a)(3) of the Act only from the parent with sole legal 
custody; joint legal custody i~ not sufficient. [J.S. v. Casasola, 670 F.3d 1023 (9th Cir. 2012) 
(holding that a foreign-born child of married parents with joint legal custody did not derive 
citizenship under former section 321 of the Act upon the naturalization of only one parent). Here, 
there is no evidence that a court divested the Applicant's father of his natural right to legal custody 
over the Applicant. Accordingly, the Applicant has not shown that his mother had sole legal custody 
prior to his 18th birthday. 

The Applicant also claims that we erred by not giving full weight to the affidavits attesting to the 
date and circumstances of his parents' separation, and asserts that we "must accept them as true 
unless inherently unbelievable," pursuant to a Ninth Circuit's decision in Bhasin v. Gonzales, 423 
F.3d 977, 987 (9th Cir. 2005). That decision, however, pertained to the atlidavits submitted by a 
foreign national to prove that reopening of asylum proceedings was warranted. Here, the Applicant 
presented the affidavits to substantiate the merits of his derivative citizenship claim. When 
affidavits are submitted as evidence to support a claim to U.S. citizenship, we determine the weight 
to be given those affidavits based on the extent of the affiants' personal knowledge of the events 
they attest to, and the plausibility, credibility, and.consistency of their statements with each other and 
evidence in the record. Matier of E-M-, 20 l&N Dec. 77 (Comm'r 1989). As we previously 
explained, the affidavits the Applicant submitted do not meet the above criteria, because they are 
inconsistent with his parents' representations of being married and living together in New Jersey and 
California during the relevant- time period before his 18th birthday. The Applicant's additional 
statements on motion that he knows his parents separated, that they lived apart in the same house, 
and considered themselves divorced, are insufficient to resolve the conflicting infonnation. 
Furthermore, even if we afforded the affidavits full evidentiary value, the Applicant has not shown 
that the affiants' statements alone establish legal separation under California law, or the actual 
separation date. 

Lastly, we acknowledge the Applicant's claims of longtime residence in the United States, his strong 
family ties in this country, and evidence that his nephew was killed in the line of duty while serving 
in the U.S. Military. While those are all sympathetic factors, a person may only obtain citizenship in 
strict compliance with the statutory requirements imposed by Congress. INS v. Pangilinan, 486 U.S. 
875, 885 (1988). Once it has been detennined that a person does not qualify for citizenship under 
the terms of the applicable statute, we have no discretion to grant citizenship. Id. at 884. 

III. CONCLUSION 

We previously determined that the Applicant did not establish derivative U.S. citizenship under 
former section 321 of the Act. The Applicant has not presented new facts sufficient to overcome our 
prior detennination that his parents' legal separation had not been established, nor has he identified 
pertinent precedent decisions or misapplication of law or USCIS policy that would support his claim 
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that we erred by finding him ineligible to derive U.S. citizenship solely from his mother. His 
application therefore remains denied. 

ORDER: The motion to reopen is denied. 

FURTHER ORDER: The motion to reconsider is denied. 

Cite as Matter of M-A-, ID# 2060511 ( AAO Nov. 16, 2018) 
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