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MATTER OF M-L-H-

Non-Precedent Decision of the 
Administrative Appeals Office 

DATE: NOV. 19, 2018 

APPEAL OF MONTGOMERY, ALABAMA FIELD OFFICE DECISION 

APPLICATION: FORM N-600, APPLICATION FOR CERTIFICATE OF CITIZENSHIP 

The Applicant, who was born out of wedlock in Mexico in 1955, seeks a Certificate of Citizenship 
indicating that he acquired U.S. citizenship at birth through his father. Immigration and Nationality 
Act (the Act) sections 301(a)(7) and 309(a), 8 U.S.C. §§ 1401(a)(7), 1409(a). 1 To obtain a 
Certificate, the Applicant must show his father was physically present in the United States for 10 
years before the Applicant's birth (5 of which occurred after the age of 14), and that he satisfies 
legitimation requirements. 

The Director of the Montgomery, Alabama Field Office denied the application, concluding the 
Applicant was not eligible to derive citizenship after birth under former section 321 of the Act, 
8 U.S.C. § 1432, because the provision did not apply to adopted children prior to the Applicant's 
18th birthday, and the Applicant was over 18 when his mother became a naturalized U.S. citizen.2 

The Applicant does not contest his ineligibility for derivative U.S. citizenship under former section 
321 of the Act. He contends on appeal, however, that he is the biological child of his adoptive U.S. 
citizen father, his father simply adopted him in order to legitimate him, and that he satisfied 
requirements to acquire citizenship at birth through his father under former section 309(a) of the Act. 

Upon de nova review, we will dismiss the appeal. 

I. LAW 

The record reflects that the Applicant was born out of wedlock in Mexico in 1955. His mother 
married a U.S. citizen in 1958, the Applicant was adopted by his mother's spouse (R-L-H-) in 
1973, and his mother became a naturalized U.S. citizen in 1978. The Applicant claims U.S. 
citizenship at birth through his adoptive father (now deceased) whom he contends was also his 
biological father. 

1 Amended by the Act of October I 0, 1978, Pub. L. No. 95-432, 92 Stat. I 046, and the Act of November 14, 1986, Pub. L. 
99-653, I 00 Stat. 3655. 
2 Former section 321 of the Act was repealed by Sec. I 03(a), title I, Child Citizenship Act of 2000, Pub. L. No. I 06-395 , 
114 Stat. 1631 (2000). 
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The applicable law for transmitting citizenship to a child born abroad when one parent is a U.S. 
citizen is the statute that was in effect at the time of the child's birth. See Chau v. Immigration and 
Naturalization Service, 247 F.3d 1026, 1029 n.3 (9th Cir. 2001) (internal quotation marks and 
citation omitted). Based on the Applicant's birth date, his citizenship claim falls within the 
provisions of former section 301(a)(7) of the Act, which provided in relevant part, that the following 
individuals acquired citizenship at birth:3 

[A] person born outside the geographical limits of the United States and its outlying 
possessions of parents one of whom is an alien, and the other a citizen of the United 
States who, prior to the birth of such person, was physically present in the United 
States or its outlying possessions for a period or periods totaling not less than ten 
years, at least five of which were after attaining the age of fourteen years[.] 

Because the Applicant was born out of wedlock, he must also satisfy the requirements of former 
section 309(a) of the Act, which pertains to legitimation. Prior to November 14, 1986, section 
309(a) of the Act required paternity of a child to be established by legitimation while the child was 
under the age of 21. 

In addition, because the Applicant was born abroad, he is presumed to be a foreign national and 
bears the burden of establishing his claim to U.S. citizenship by a preponderance of credible 
evidence. See Matter of Baires-Larios, 24 I&N Dec. 467, 468 (BIA 2008). The "preponderance of 
the evidence" standard requires that the record demonstrate the Applicant's claim is "probably true," 
based on the specific facts of his case. See Matter ofChawathe, 25 I&N Dec. 369, 376 (AAO 2010) 
(citing Matter of E-M-, 20 I&N Dec. 77, 79-80 (Comm'r. 1989)). 

II. ANALYSIS 

In order to acquire citizenship under former section 30l(a)(7) of the Act, and to meet paternity 
conditions under former section 309(a) of the Act, the Applicant must first show that his claimed 
U.S. citizen father is, in fact, his parent (R-L-H-).4 In this case the record reflects (and the Applicant 
does not dispute) that he was adopted by R-L-H-. The issue is whether the Applicant has established 
by a preponderance of the evidence that R-L-H- was also his biological father, as required under 
former sections 301(a)(7) and 309(a) of the Act. Upon review, we find that he has not. 

The Applicant submits affidavits and letters, his birth certificate, and adoption records to establish 
the biological relationship. The letter from an individual who states that R-L-H- is the Applicant's 

3 The Applicant's Mexican birth certificate (registered in 1958) lists a 1958, birth date. His post
adoption birth certificate (issued in Ohio in 1973), however, states that his birth date is 1955. Both 
years fall under former sections 30 I (a)(7) and 309(a) of the Act, and we find it is unnecessary to determine the actual 
birth year since, as discussed, the Applicant is not eligible to acquire citizenship because he did not establish he was born 
to a U.S. citizen father. 
4 For privacy reasons, we list only initials rather than the father's complete name. The record contains a delay-issued 
birth certificate for R-L-H-, reflecting that he was born in Ohio in 1935. 
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biological child has limited probative value, though, as the individual does not establish that he has 
personal knowledge of the claimed relationship. In addition, although the Applicant's mother asserts 
in her affidavit that R-L-H- is the Applicant's biological father, and that R-L-H- adopted the 
Applicant in 1973 when they realized he had not been registered as the Applicant's biological father, 
these claims are not supported by the record. 

The Applicant's Ohio birth certificate, which lists R-L-H- as the Applicant's father, has limited 
probative value as it was issued after his adoption in 1973, and more than 15 years after the 
Applicant's birth.5 See Matter of Lugo-Guadiana, 12 I&N Dec. 726, 729 (BIA 1968) (the same 
evidentiary weight does not attach to a delayed birth certificate as would attach to one 
contemporaneous with the actual event.) 

The claim that R-L-H- is the Applicant's biological father is also contradicted by other the evidence 
in the record. See Matter of Bueno-Almonte, 21 l&N Dec. 1029, 1033 (BIA 1997) (a 
delayed birth certificate must be evaluated in light of other evidence in the record and in light of the 
circumstances of the case); Matter of Serna, 16 I&N Dec. 643 (BIA 1978) (the evidentiary value 
given to a delayed birth certificate is rebutted by contradictory evidence, and each case must be 
decided on its own facts with regard to the sufficiency of the evidence presented as to the 
individual's birth.) First, the Applicant's Mexican birth certificate, which was registered in 1958, 
indicates that his father is unknown and does not contain R-L-H-'s name. Moreover, R-L-H- refers 
to the Applicant as his "wife's child" in an affidavit signed in August 1958. The Applicant's 1973 
adoption decree also contains no indication that R-L-H- is the Applicant's biological father, or that 
the adoption was done in order to legitimate a biological child. Instead, the adoption decree refers to 
the Applicant as "the child by birth of the spouse of the petitioner [R-L-H-]." The decree also 
indicates that at the time of adoption, the Applicant and the spouse had lived in R-L-H-'s home for 
only six months, and that the state welfare department recommended the Applicant for adoption, 
after which the Applicant was legally place in R-L-H-'s home. Lastly, the Applicant's immigrant 
visa application, signed by his mother under oath in November 1958, lists a different father's name 
(A-J-) for the Applicant. 

All of the above-discussed evidence contradicts the claim that R-L-H- is the Applicant's biological 
father. As such, the Applicant must resolve the inconsistencies regarding his claimed father's 
paternity by independent objective evidence. See Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 
1988) (any attempt to explain or reconcile such inconsistencies will not suffice unless the Applicant 
submits competent objective evidence pointing to where the truth lies.) Here, the Applicant submits 
no evidence to resolve the inconsistencies. Thus, he has not demonstrated that he was born to his 
claimed U.S. citizen father, R-L-H-. 

Because the Applicant does not meet the former section 301(a)(7) of the Act requirement of having 
been born to a U.S. citizen parent, it is unnecessary for us to address whether former section 309(a) 

5 The Ohio birth certificate reflects that the Applicant was born in Mexico. 
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of the Act legitimation and former section 301(a)(7) of the Act U.S. physical presence requirements 
have been met. 

III. CONCLUSION 

The Applicant has provided insufficient evidence to establish that he was born to a U.S. citizen. He 
therefore does not meet requirements for acquisition of citizenship under former sections 309(a) and 
section 30l(a)(7) of the Act. 

ORDER: The appeal is dismissed. 

Cite as Matter of M-L-H-, ID# 1993203 (AAO Nov. 19, 2018) 
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