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MATTER OF A-M-Y-T-

Non-Precedent Decision of the 
Administrative Appeals Office 

DATE: NOV. 26, 2018 

APPEAL OF SANTA ANA, CALIFORNIA FIELD OFFICE DECISION 

APPLICATION: FORM N-600K, APPLICATION FOR CITIZENSHIP AND ISSUANCE OF 
CERTIFICATE UNDER SECTION 322 

The Applicant's father, a citizen of the United States, seeks a Certificate of Citizenship on behalf of 
his child who was born in Germany in 2002. Immigration and Nationality Act (the Act) section 322, 
8 U.S.C. § 1433. Generally, a U.S. citizen parent may apply for a Certificate. of Citizenship on 
behalf of a child residing outside the United States if the child is residing in the citizen parent's 
·custody, and that parent (or the parent's U.S. citizen parent - the child's grandparent), had been 
physically present in the United States for 5 years, 2 of which were after the parent turned 14 years 
old. 

The Director of the Santa Ana, California Field Ot1ice denied the application, concluding that the 
Applicant provided insufficient evidence to establish she was the biological child of her claimed 
U.S. citizen father; or that she resided outside of the United States in his legal and physical custody, 
as required under section 322 of the Act. 

On appeal the Applicant submits additional evidence, and indicates that the record demonstrates she 
meets conditions to derive U.S. citizenship through her father. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

The record reflects that the Applicant was born in Germany on 2002, to unmarried 
parents, and that she currently resides in Germany. Her father, who resides in the United States, 
became a U.S. citizen through naturalization in February 2010, and her mother is a foreign national. 

Section 322 of the Act (as amended by the Child Citizenship Act of 2000, Pub. L. No. 106-395, 114 
Stat. 1631 (Oct. 30, 2000), applies to children who, like the Applicant, were born and reside outside 
of the United States. It states, in pertinent part that: 
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(a) A parent who is a citizen of the United States ... may apply for naturalization on 
behalf of a child born outside of the United States who has not acquired citizenship 
automatically under section 320. 1 The Attorney General [ now -Secretary of the 
Department of Homeland Security (Secretary)] shall issue a certificate of citizenship 
to such applicant upon proof, to the satisfaction of the [Secretary], that the following 

· conditions have been fulfilled: 

(1) At least one parent ... is a citizen of the United States, whether by birth or 
naturalization. · 

(2) The United States citizen parent--

(A) has ... been physically present in the United States or its 
outlying possessions for a period or periods totaling not less than five 
years, at_ least two of which were after attaining the age of fourteen 
years ... 

(3) The child is under the age of eighteen years. 

( 4) The child is residing outside of the United States in the legal and physical 
custody of the [citizen parent] .... 

(5) The child is temporarily present in the United States pursuant to a lawful 
admission, and is maintaining such lawful status. 

(b) Upon approval of the application (which may be filed from abroad) and ... upon 
taking and subscribing before an officer of the Service within the United States to the 
oath of allegiance required by this Act of an applicant for naturalization, the child 
shall become a citizen of the United States and shall be furnished by the [Secretary] 
with a certificate of citizenship. 

Section 101(c)(l) of the Act, 8 U.S.C. § 1101(c)(l) defines a "child" in pertinent part for citizenship 
purposes, as: 

an unmarried person under twenty-one years of age and includes a child legitimated 
under the law of the child's residence or domicile, or under the law of the father's 
residence or domicile, whether in the United States or elsewhere, and ... if such 
legitimation ... takes place before the child reaches the age of 16 years ... and the 

1 Generally, for an individual who was born after February 27, I 983, to derive U.S. citizenship under section 320 of the 
Act, 8 U.S.C. § 1431, the individual must have at least one U.S. citizen parent and be residing in that parent's custody in 
the United States as a lawful permanent resident before 18 years of age. 

2 



.

Matter of A-M-Y-T-

child is in the legal custody of the legitimating ... parent or parents at the time of 
such legitimation[.] 

The term "child" in section I0l(c) does not include a non-adoptive child or stepchild. See Matter of 
Guzman-Gomez, 24 I&N Dec. 824, 826 (BIA 2009). The Applicant must therefore demonstrate 
either a biological or adoptive U.S. citizen parent relationship. 

In addition, because the Applicant was born abroad, she is presumed to be a foreign national and 
bears the burde_n of establishing her claim to U.S. ·citizenship by a preponderance of credible 
evidence. See Matter of Baires-Larios. 24 l&N Dec. 467, 468 (BIA 2008). The "preponderance of 
the evidence" standard requires the record to demonstrate that the Applicant's claim is "probably 
true," based on the specific facts of her case. See Matter(~( Chawathe. 25 I&N Dec. 369, 376 (AAO 
2010) (citing Matter(~{ E-M-, 20 I&N Dec. 77, 79-80 (Comm'r. 1989)). 

II. ANALYSIS 

: The Applicant meets several requirements for issuance of a Certificate of Citizenship under section 
322 of the Act. She has shown that she is the biological "child" of a U.S. citizen parent, as her 
German birth certificate and an official paternity acknowledgement document (issued within days of 
the Applicant's birth) list E-R-M-M- as her biological father, and the record contains no evidence 
contradicting this relationship.2 The Applicant was also legitimated by her father at birth under 
German law. See Library of Congress Report 2016-014129, entitled, Germany: Legal Rights of 
Children Born Out of Wedlock (2016) (all children are entitled to equal rights regardless of the 
parents' marital status; and for a child born out of wedlock, paternity can be established by 
acknowledgement of paternity in front of a competent authority.) Naturalization certificate evidence 
reflects further that E-R-M-M- became a naturalized U.S. citizen in 2010. The Applicant therefore 
satisfies section 322(a)( 1) of the Act U.S. citizen parent requirements. The record also contains 
academic, financial, and insurance evidence which sufficiently demonstrates that E-R-M-M- has 
been physically present in the United States for 5 years, at least 2 after attaining the age of l 4 (in 

1993), as required under section 322(a)(2)(A) of the Act. In addition, the Applicant met 
section 322(a)(3) of the Act age requirements, since her birth certificate reflects that she was born in 
2002 and is under the age of 18. 

The issue in this case is whether the Applicant has satisfied the section 322(a)(4) of the Act 
requirement that she reside abroad in her U.S. citizen father's legal and physical custody. We find 
that she has not. 

2 We refer to the father by his initials rather than his full name. 
The Applicant also submits DNA genetic test results; however, this evidence does not comply with U.S. Citizenship and 
Immigration Services policy ~hich requires that communication should be directly between the laboratory and the field 
office, and "[u]nder no circumstances should a third party, including the individuals being tested, be pennitted to carry or 
transport . . . test results." See USCIS Policy Memorandum, PM HQADN 70/11, Guidance on Pare111age Tesling for 
Family-Based Immigrant Visa Petilions, p.5 (July 14, 2000), http://www.uscis.gov/laws/policy-memoranda. 
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A. Physical Custody 

The tenn "physical custody" in derivative. citizenship proceedings is interpreted to mean actual 
residence with the parent. See Matter of M-, 3 l&N Dec. 850, 856 (BIA I 950). Section IO I (a)(33) 
of the Act, 8 U.S.C. § l 10l(a)(33) defines the term "residence" as "the place of general abode; the 
place of general abode of a person means his principal, actual dwelling place in fact, without regard 
to intent." Accordingly, in order to satisfy section 322(a)(4) of the Act physical custody conditions, 
the Applicant must demonstrate that her citizen father's principal and actual dwelling place is with 
her in Germany. The Applicant's father states in letters, however, that although he has visited the 
Applicant in Gennany, he has never resided there and he lives in the United States. Financial 
documents for the Applicant and her father also reflect that the Applicant lives in Germany, while 
her father lives in the United States. Because the record contains no evidence establishing that her 
father resides with her in Gennany, the Applicant has not met the physical custody conditions set 
forth in section 322(a)(4) of the Act. · 

B. Legal Custody of the U.S. Citizen Parent 

The Applicant has similarly not shown that she resides in Gennany in her U.S. citizen father's legal 
custody. The regulation at 8 C.F.R. § 322.1 (1) provides the circumstances under which a U.S. 
citizen parent may be presumed to have legal custody of a child, that is, to have responsibility for 
and authority over a child, absent evidence to the contrary. Pursuant to the regulation, legal custody 
is presumed in the case of a "biological child born out of wedlock who has been legitimated and 
currently resides with the natural parent." 8 C.F.R. § 322. l (l )(iii). As discussed, the Applicant has 
not demonstrated that she resides with her U.S. citizen father in Germany. She therefore also does 
not meet section 322(a)(4) of the Act legal custody conditions. 

III. CONCLUSION 

The Applicant has not demonstrated that she resides abroad in her U.S. citizen father's physical and 
legal custody, as required under section 322(a)(4) of the Act. Accordingly, she has not established 
that she derived U.S. citizenship through her father under section 322 of the Act. 

ORDER: The appeal is dismissed. 

Cite as Matter of A-M-Y-T-, ID# 2151943 (AAO Nov. 26, 2018) 
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