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The Applicant, who was born in Denmark in 2010, seeks a Certificate of Citizenship reflecting that 
she derived U.S. citizenship from her father. Immigration and Nationality Act (the Act) § 320, 
8 U.S.C. § 1431. Generally, for an individual claiming automatic U.S. citizenship after birth and who 
was born after February 27, 1983, the individual must have at least one U.S. citizen parent and be 
residing in that parent's custody in the United St~tes as a lawful pe,manent resident before 18 years of 
age. 

The Director of the New York City, New York Field Otlice denied the application, concluding that 
the Applicant did not establish she resided in the United States in the legal and physical custody of 
her citizen father, as required under section 320 of the Act.~ 

On appeal the Applicant submits new evidence, and claims that the record now demonstrates she 
meets requirements to derive U.S. citizenship through her father. 

Upon de novo review, we will sustain the appeal. 

I. LAW 

The record reflects that the Applicant is a seven-year-old minor who was born in Denmark on 
2010, to married foreign national parents who divorced in 2016. Her father 

became a U.S. citizen through naturalization on 2015. There is no indication that her 
mother is a U.S. citizen. The Applicant was admitted into the United States as a lawful pennanent 
resident in November 20 I 0. She presently seeks a Certificate of Citizenship reflecting that she 
derived U.S. citizenship from her father. 

For derivative citizenship purposes, we apply "the law in effect at the time the critical events giving 
rise to eligibility occurred." See Minasyan v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 2005). In this 
case, section 320 of the Act, as amended by the Child Citizenship Act of 2000 (CCA), Pub. L. No. 
106-395, 114 Stat. 1631, in effect when the Applicant was admitted into the United States as a 
lawful permanent resident and presently, applies to the Applicant's citizenship claim. 
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Section 320 of the Act provides, in pertinent part that : 

(a) A child born outside of the United States automatically becomes a citizen of 
the United States when all of the following conditions have been fulfilled: 

(I) At least one parent of the child is a citizen of the United States, 
whether by birth or naturalization. 

(2) The child is under the age of eighteen years. 

(3) The child is residing in the United States in the legal and physical 
custody of the citizen parent pursuant to a lawful admission for 
pennanent residence. 

Because the Applicant was born abroad, she is presumed to be a foreign national and bears the 
burden of establishing her claim to U.S. citizenship by a preponderance of credible evidence. See 
Matter of Baires-Larios. 24 I&N Dec. 467, 468 (BIA 2008). The "preponderance of the evidence" 
standard requires that the record demonstrate the Applicant's claim is "probably true," based on the 
specific facts of her case. See Maller of Chawathe, 25 I&N Dec. 369, 376 (AAO 2010) (citing 
MatterofE-M-. 20 I&N Dec. 77, 79-80 (Comm'r 1989)). 

II. ANAL YSlS 

The Applicant meets several of the requirements set forth at section 320(a) of the Act. Section 
320(a)(l) and (a)(2) of the Act conditions have been satisfied, as birth and naturalization certificates 
demonstrate her father's parentage, that the Applicant is under the age of 18, and that her father 
became a naturalized U.S. citizen on January 30, 2015. The Applicant was also admitted into the 
United States as a lawful permanent resident in November 2010. She therefore also meets the lawful 
permanent resident status element of section 320(a)(3) of the Act. At issue is whether the Applicant 
has sufficiently demonstrated that she resided in the United States in her father's legal and physical 
custody when he became a U.S. citizen in January 2015 or thereafter, as required under section 
·320(a)(3) of the Act. 

The Director determined that the Applicant did not meet the custody requirements because her 
parents divorced in 2016, with primary custody being awarded to the mother; a prior 
2015 stipulation of settlement stated that the Applicant would reside with her mother; and the record 
contained insufficient evidence to demonstrate that the Applicant resided in her father's custody 
when he naturalized in January 2015, or thereafter. 

The Applicant indicates on appeal, however, that new evidence shows she resided in her father's 
custody through April 2015. ln support, she submits affidavits and letters, her parents' marriage and 
divorce documents, and home ownership information. Upon review, we find that the Applicant has 
sufficiently established her claims. 
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A. Physical Custody 

While undefined in the statute and regulations, courts have defined the term "physical custody" in 
derivative citizenship proceedings as "actual uncontested custody," interpreted to mean actual 
residence with the parent. See Maller <~( M-, 3 I&N Dec. 850, 856 (BIA 1950); Bagot v. Ashen~(!, 
398 F. 3d 252,267 (3d Cir. 2005). Under section 10l(a)(33) of the Act, 8 U.S.C. § 110l(a)(33), 
"[t]he term ·residence' means the place of general abode; the place of general abode of a person 
means his principal, actual dwelling place in fact, without regard to intent." Accordingly, in order to 
satisfy section 320(a)(3) of the Act physical custody conditions, the Applicant must demonstrate that 
her principal, actual dwelling place was with her U.S. citizen father when he became a naturalized 
U.S. citizen on .January 30, 2015, or thereafter. 

The Applicant now submits letters from her school, her pediatrician, and the family's 
psychotherapist confirming their records show the Applicant and her parents lived at the same New 
York address between February 2013 and April 2015; and property purchase and sale documents 
corroborate that the parents owned a home at the stated address at that time. A residence 
superintendent, a neighbor, and a real estate attorney also attest to personal knowledge that the 
Applicant lived in New York with her mother and father between February 2013 and April 2015. In 

· addition, the Applicant's mother and father state in atlidavits that they lived together until April 
2015. The cumulative evidence sufficiently establishes that the Applicant resided in the United 
States with her father when he became a U.S. citizen in January 2015 until April 2015. She has 
therefore demonstrated his physical custody over her during this time period. 

B. Legal Custody 

The Applicant has also shown that she resided in her U.S. citizen father's legal custody between 
January and April 2015. The term "legal custody" in section 320 of the Act means responsibility for 
and authority over a child. U.S. Citizenship _and Immigration Services (USCIS) will presume that a 
U.S. citizen parent has legal custody of a child, absent evidence to the contrary, in the case of a 
biological child who resides with both natural parents (who are married to each other, living in 
marital union, and not separated). 8 C.F.R. § 320.1. 

In this case the Applicant's parents did not legally separate until 2016, and as discussed 
above, new affidavit, academic, medical, and residence evidence sufficiently demonstrates that the 
Applicant resided with her married mother and father in New York when the father became a U.S. 
citizen in January 2015 until April 2015. The Applicant has therefore demonstrated that she met the 
regulatory legal custody presumption as a child of married parents when her father naturalized. 
Accordingly, the Applicant satisfied section 320(a)(3) of the Act legal custody requirements. 
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Ill. CONCLUSION 

The Applica!}t provided sufficient evidence to demonstrate that she resided in her father's legal and 
physical custody when he became a naturalized U.S. citizen in January 2015, as required under 
section 320(a)(3) of the Act. Because she also satisfies the conditions under section 320 of the Act, 
she meets the requirements to derive citizenship through her citizen father. 

ORDER: The appeal is sustained. 

Cite as Matter of M-A-S-, ID# 1842460 (AAO Nov. 27, 2018) 
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