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The Applicant, who was born in Canada in 1945, seeks a Certificate of Citizenship. The Nationality 
Act of 1940 (the 1940 Act), section 201(g), 8 U.S.C. § 601(g), repealed by Immigration and Nationality 
Act, ch. 477, title IV,§ 403(a)(42), Pub. L. No. 82-414, 66 Stat. 163, eff. Dec. 24, 1952 (June 27, 1952). 
Under this statute, an individual claiming to be a U.S. citizen at birth, who was born to married 
parents between January 13, 1941, and December 24, 1952, must have at least one U.S. citizen 
parent, and that parent must have resided in the United States before the individual's birth for IO 
years, at least 5 of which occurred after the parent turned 16 years old. 

The Director of the Albany, New York Field Office denied the application, concluding the Applicant 
did not establish that her biological U.S. citizen mother was in the United States for the time period 
required under section 201 (g) of the 1940 Act. The Director determined that the Applicant also did 
not show she met requirements to acquire U.S. citizenship at birth under section 201 (i) of the 1940 
Act, 8 U.S.C. § 601 (i) (added by the Act of July 13, 1946, Pub. L. 79-571). 1 

On appeal the Applicant submits additional evidence, and claims that the record establishes she 
acquired U.S. citizenship through her biological mother under either section 201(g) or 201(i) of the 
1940 Act, or pursuant to section 205 of the 1940 Act, 8 U.S.C. § 605 (repealed by Immigration and 
Nationality Act, ch. 477, title IV,§ 403(a)(42), Pub. L. No. 82-414, 66 Stat. 163, eff. Dec. 24, 1952 
(June 27, 1952)).2 

1 The Director erroneously indicated that the decision was based on the provisions of section 30 I (g) of the Act, 
8 U.S.C. § 1401(g). This does not affect our adjudication on appeal, as we consider the entire record de nova. 
Moreover, the citizenship requirements discussed in the Director's decision are found in section 20 I (g) of the 1940 Act, 
not in section 301(g) ofthe Act. 
2 The Applicant also claims that the Director incorrectly applied section 30 I (g) of the Act to her claim; however, as we 
already noted, the decision was ultimately based on the section 20 I (g) of the 1940 Act requirements, and the error does 
not affect our adjudication since we consider the entire record de nova. In addition, the Applicant asserts that the 5-year 
U.S. residence requirement contained in section 20 I (g) of the 1940 Act is discriminatory and unconstitutional, and 
should not be applied to her case. We have no authority to rule on the constitutionality of laws enacted by Congress, and 
will therefore not address this issue. See Matter of Fuentes-Campos, 21 I&N Dec. 905,912 (BIA 1997). The Applicant 
also indicates that pursuant to 8 C.F.R. § 103.2, the Director should have issued a request for evidence (RFE) or notice of 
intent to deny (NOID) asking her for additional evidence to establish eligibility for U.S. citizenship. This regulation, 
however, does not make issuance of an RFE or NOID mandatory. The Applicant has also submitted additional evidence 



.

Matter of B-D-O-

Upon de nova review, we will dismiss the appeal. 

I. LAW 

The record reflects that the Applicant was born in Canada on 1945, to married parents, a 
U.S. citizen mother and a Canadian citizen father. She claims that she acquired U.S. citizenship at 
birth through her biological mother. 

A. Section 201 (g) of the 1940 Act 

The applicable law for transmitting citizenship to a child born abroad when one parent is a U.S. 
citizen is the statute that was in effect at the time of the child's birth. See Chau v. Immigration and 
Naturalization Service, 247 F.3d 1026, 1029 n.3 (9th Cir. 2001). Based on the Applicant's birth in 
1945, her citizenship claim may fall under section 201 (g) of the 1940 Act, which stated, in pertinent 
part, that the following shall be citizens of the United States at birth: 

A person born outside of the United States and its outlying possessions of parents one 
of whom is a citizen of the United States who, prior to the birth of such person, has 
had ten years residence in the United States or one of its outlying possessions, at least 
five of which were after attaining the age of sixteen years, the other being an alien 

The preceding provisos shall not apply to a child born abroad whose American parent 
is at the time of the child's birth residing abroad solely or principally in the 
employment of the Government of the United States .... 

B. Section 201(i) of the 1940 Act 

The Applicant claims that section 201 (i) of the 1940 Act, which applies to children born abroad to a 
U.S. citizen serving in the U.S. military, also applies to her. Section 201(i) of the Act provided in 
pertinent part, that the following shall be U.S. citizens at birth: 

A person born outside of the United States and its outlying possessions of parents one 
of whom is a citizen of the United States who has served or shall serve honorably in 
the armed forces of the United States after December 7, 1941 , and before the date of 
termination of hostilities in the present war as proclaimed by the President or 
determined by a joint resolution in the Congress and who, prior to the birth of such 
person, has had ten years' residence in the United States or one of its outlying 

on appeal to establish her eligibility for citizenship, and therefore appears to have been provided with sufficient 
opportunity to submit evidence in her case. 
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possessions, at least five of which were after attaining the age of twelve years, the 
other being an alien[.] 

Sections 201 (g) and (i) of the Act of 1940 also contain retention requirements. 

C. Section 205 of the 1940 Act 

In addition, the Applicant asserts that her biological mother's marriage was invalid because she was 
only 15, and that her citizenship claim therefore also falls under section 205 of the 1940 Act, which 
pertained to children born out of wedlock and provided that: 

The provisions of section 201, subsections (c), (d), (e), and (g), and subsection 204, 
subsections ( a) and (b ), hereof apply as the of the date of birth, to a child born out of 
wedlock, provided the paternity is established during minority, by legitimation, or 
adjudication of a competent court. In the absence of such legitimation or 
adjudication, the child whether born before or after the effective date of this Act, if 
the mother had the nationality of the United States at the time of the child's birth, and 
had previously resided in the United States or one of its outlying possessions, shall be 
held to have acquired at birth her nationality status. 3 

Because the Applicant was born abroad, she is presumed to be a foreign national and bears the 
burden of establishing her claim to U.S. citizenship by a preponderance of credible evidence. See 
Matter of Baires-Larios, 24 I&N Dec. 467, 468 (BIA 2008). The "preponderance of the evidence" 
standard requires that the record demonstrate that the Applicant's claim is "probably true," based on 
the specific facts of her case. See Matter ofChawathe, 25 I&N Dec. 369, 376 (AAO 2010) (citing 
Matter of E-M-, 20 I&N Dec. 77, 79-80 (Comm'r 1989)). 

II. ANALYSIS 

The first two issues in the Applicant's case are whether she established her claims that: 1) her 
biological mother is not required to meet section 201(g) U.S. residence requirements, because she 
resided abroad with citizen parents that were employed by the U.S. government when the Applicant 
was born; or 2) the section 201(g) requirement that her citizen mother must reside in the United 
States for 5 years after the age of 16 and prior to the Applicant's birth, should be interpreted broadly 
in her case. A third issue is whether the Applicant established her claim that section 201 (i) of the 
1940 Act applies to her, and if so, that her mother satisfied the corresponding U.S. residence 
requirements set forth in that provision. The fourth issue is whether the Applicant demonstrated that 
her biological mother's marriage was invalid, that she was thus born out of wedlock, and that section 
205 of the 1940 Act therefore applies to her citizenship at birth claim. 4 

3 Section 205 provisions do not apply to section 201(i) of the 1940 Act. See Matter o/G, 3 I&N Dec. 794 (BIA 1949). 
4 Another issue pertains to whether the Applicant's mother met the child retention conditions set forth in sections 20 I (g) 
and (i) of the 1940 Act. We do not reach this issue since as discussed, the Applicant did not establish that her mother 
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Upon review, we find that the Applicant has not shown that sections 201 (i) and 205 of the 1940 Act 
apply to her, or that she meets the requirements of section 201 (g) of the 1940 Act, the only pertinent 
provision of law in her case. 

A. Section 201 (g) of the 1940 Act 

The Applicant does not dispute that her biological U.S. citizen mother gave birth to her at the age of 
18, and that if strictly interpreted, she would be unable to meet the section 201 (g) of the 1940 Act 
requirement that her mother reside in the United States for 5 years after the age of 16, and prior to 
the Applicant's birth. 

1. Exception to U.S. Residence Requirement 

Section 201 (g) of the 1940 Act provides an exception to the ten year U.S. residence requirement, 
(including the condition that at least five of the years must occur after attaining the age of sixteen) if 
at the time of the child's birth abroad, his or her citizen parent resided abroad solely or principally in 
the employment of the U.S. government. The Applicant asserts that this exception applies to her 
because her biological mother was born abroad to citizen parents who were employed by the U.S. 
government (her biological maternal grandmother with the U.S. embassy in Canada, and her 
biological maternal grandfather with the U.S. Navy.) However, the exception applies only to the 
child of a U.S. government employee. The Applicant has provided no evidence to demonstrate that 
the section 201(g) of the 1940 Act exception extends to the U.S. government employees' 
grandchild. 5 

2. Interpretation of U.S. Residence Requirement 

Again, the Applicant does not contest that her biological mother gave birth to her at the age of 18, 
and that if the provision is strictly interpreted, she would be unable to meet section 201 (g) of the 

qualified for a residence exception, or that she satisfied section 20 I (g) or (i) of the 1940 Act U.S. residence 
requirements. 
5 We note that the Applicant also did not demonstrate that her biological mother was born abroad to parents who were 
employed by the U.S. government at the relevant time. She submits information from a family history website and 
photographs of her grandparents' grave headstones to establish that they were U.S. government or Navy employees; 
however the website information simply indicates that the grandfather enlisted in the U.S. Navy in 1918, about eight 
years before the Applicant's mother's birth. Grave headstone photographs reflect only that the grandfather was a veteran 
of World War I (which occurred between 1914 and 1918) and that the grandmother was his wife. This evidence does not 
demonstrate that the Applicant's grandparents were employed by the U.S. government in Canada at the time of the 
Applicant's mother's birth in 1926, as claimed. A letter from the biological mother's sister also does not discuss or 
demonstrate that the grandparents were employed by the U.S. government when the Applicant's mother was born. 
Moreover, adoption agency information submitted by the Applicant indicates that the grandmother was a housewife 
when the Applicant's mother was born, and that the grandparents worked on a farm at that time. 
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1940 Act requirements that her biological mother reside in the United States for 5 years after the age 
of 16, and prior to the Applicant's birth. 

The Applicant asserts, however, that the U.S. residence requirement should be interpreted broadly to 
allow for situations where a child is born before the citizen parent can complete the 5 years. In 
support, she cites to some Board of Immigration Appeals (the Board) and court cases that discuss the 
definition of "residence" and whether the term can be interpreted to include breaks in the continuity 
of U.S. physical presence. These cases, though, do not discuss or state that the section 201(g) of the 
1940 Act requirement that a citizen parent must reside in the United States for 5 years after the age 
of 16 and prior to the child's birth, can be interpreted broadly. Moreover, the Board specifically 
stated in Matter of S-F-, and G-, 2 I&N Dec. 182, 184 (BIA 1944 ), that this requirement must be 
strictly interpreted: 

[t]he words, pertinent herein, 'at least 5 (years) of which were after attaining the age 
of 16 years' ... were added by the Congress during its consideration of the measure. 
Express language written into the statute under those circumstances may not, in our 
opinion, be negatived by interpretation. 

Id. Because the Applicant's biological mother was 18 when the Applicant was born, she cannot 
satisfy the 5 year U.S. residence after her 16th birthday, requirement. Accordingly, the Applicant 
has not established eligibility to acquire U.S. citizenship at birth under section 201 (g) of the 1940 
Act. 

B. Section 201 (i) of the 1940 Act 

The Applicant claims that she also acquired U.S. citizenship at birth under section 20l(i) of the 1940 
Act, because her biological maternal grandfather served in the U.S. Navy during the relevant time 
period, and her mother lived abroad as his dependent, minor child when the Applicant was born. 
However, the statutory language of section 201 (i) of the 1940 Act reflects that only the child of a 
U.S. citizen who has served honorably in the U.S. armed forces during the designated time period (in 
this case the child would be the Applicant's biological mother) may acquire citizenship under this 
provision. Section 201(i) of the 1940 Act does not state that the U.S. armed forces member may also 
transmit to his or her grandchild (which is what the Applicant is), and the Applicant cites to no legal 
authority to establish that this is the case. As such, the Applicant has not demonstrated that she 
qualifies to acquire citizenship through her biological mother under section 201 (i) of the 1940 Act. 6 

6 We therefore do not need to address whether the Applicant established that her married biological mother qualified as a 
minor, dependent when the Applicant was born; and whether the U.S. armed forces member met section 201(i) U.S. 
residence, and military time frame and honorable service requirements. 

5 
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C. Section 205 of the 1940 Act 

Lastly, the Applicant asserts that her biological mother was only 15 years old when she married in 
Canada, that her parents' marriage was therefore invalid, and that she may thus acquire citizenship 
through her mother under section 205 of the 1940 Act out of wedlock birth provisions. 

The Applicant submits Canadian marriage act information to support her claim. This information 
reflects at section 17, though, that an individual under the age of 18 may legally marry upon the 
written consent of the father, or alternatively the mother. The Applicant provides no evidence to 
show that her biological mother did not obtain consent to marry, or to demonstrate that her marriage 
was legally declared invalid. Instead, the record contains a Canadian marriage certificate showing 
that her biological mother entered into a valid legal marriage in Canada in 1942. Her 
biological mother's Canadian divorce decree reflects further that the solemnized marriage was 
legally recognized and dissolved by reason of adultery in 1947, after the Applicant's birth. The 
Applicant has therefore not demonstrated that she was born out of wedlock, as required for section 
205 of the 1940 Act purposes. 

III. CONCLUSION 

Section 201(g) of the 1940 Act is the only provision that pertains to the Applicant's citizenship at 
birth claim. Because the Applicant was born prior to her biological citizen mother's 21st birthday, 
she cannot meet the U.S. residence requirements of section 201 (g) of the 1940 Act. The Applicant 
has therefore not established that she acquired U.S. citizenship at birth. 

ORDER: The appeal is dismissed. 

Cite as Matter of B-D-O-, ID# 2224244 (AAO Nov. 28, 2018) 
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