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The Applicant, who was born out of wedlock in Mexico in 1958, seeks a Certificate of Citizenship 
indicating he acquired U.S. citizenship at birth from his father. Immigration and Nationality Act (the 
Act) section 30l(a)(7), 8 U.S.C. § 140l(a)(7);1 section 309(a), 8 U.S.C. § 1409(a), amended by Act 
of November 14, 1986, Pub. L. No. 99-653, 100 Stat. 3655. To establish eligibility for a Certificate 
of Citizenship, an individual who was born to unmarried parents between December 24, 1952, and 
November 14, 1986, and is claiming acquisition of citizenship at birth through a U.S. citizen fath~r, 
must show that the father meets certain physical presence and legitimation conditions. 

The Director of tlw Houston, Texas Field Office denied the application, concluding that the 
Applicant did not establish he satisfied the legitimation requirements to acquire U.S. citizenship at 
birth from his father. On appeal, the Applicant asserted that he was legitimated in Mexico through 
his parents' informal relationship or, in the alternative, through his father's acknowledgment of. 
paternity in the birth certificate. We dismissed the appeal, finding the Applicant had not shown he 
was legitimated in Aguascalientes, Mexico, where he was born, because that state's law required the 
parents to marry and acknowledge their out-of-wedlock child to complete legitimation process, and 
the Applicant's parents did not marry during the relevant time period prior to his 21st birthday. 

The matter is now before us on a motion to reopen and reconsider. The Applicant submits Library 
of Congress advisory opinions on Mexican legitimation laws and renews his claim that he was 
legitimated in Aguascalientes when his father acknowledged paternity in the birth certificate before a 
civil registry official. In support, he cites a decision of the U.S. Court of Appeals for the Fifth 
Circuit (Fifth Circuit), Iracheta v. Holder, 730 F.3d 419 (5th Cir. 2013), which held that although 
Tamaulipas law distinguished between "legitimation" and "acknowledgment," a child who was 
acknowledged by his father in that state was considered "legitimated" within the meaning of section 
309(a) of the Act. The Applicant asserts that the acknowledgment and legitimation provisions of the 
Tamaulipas and Aguascalientes Civil Codes are almost identical, and that we should therefore apply 
the Fifth Circuit's reasoning and holding to find that he was legitimated and, thus, that he acquired 
U.S. citizenship from his father. 

1 Re-designates as section 301(g) of the Act by the Act of October 10, 1978, Pub. L. No. 95-432, 92 Stat. 1046. 
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Upon review, we will grant the motion to reconsider.2 

I. LAW 

A motion to reopen is based on documentary evidence of new facts, and a motion to ·reconsider must 
show that our decision was based on an incorrect application of law or policy to the evidence in the 
record of proceedings at the time of the decision. 8 C.F.R. § l03.5(a)(2)-(3). We may grant a 
motion that satisfies these requirements if an applicant establishes eligibility for the requested 
immigration benefit. 

As previously discussed on appeal, we consider the Applicant's citizenship claim under former 
section 301(a)(7) of the Act, which was in effect at the time of his birth, and which provided, in 
pertinent part, that a person born outside of the United States of parents one of whom is a foreign 
national, and the other a citizen of the United States who, prior to the birth of such person, was 
physically present in the United States or its outlying possessions for a period or periods totaling not 
less than IO · years, at least 5 of which were after attaining the age of 14 years, shall be a United 
States citizen at birth. 

A person who, like the Applicant, was born out of wedlock, may acquire U.S. citizenship under 
former section 30 I (a)(7) of the Act from the father only if he also met conditions concerning 
paternity and legitimation set forth in section 309(a) of the Act. Prior to November 14, 1986, that 
section required paternity of a child to be established by legitimation under the law of either the 
father' s or the child's domicile, while the child was under the age of 21 years.3 

Because the Applicant was born abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. Matter of 
Baires-Larios, 24 l&N Dec. 467, 468 (BIA 2008). Under the preponderance of the evidence 
standard, the Applicant must demonstrate that his claim is "probably true," or "more likely than not." 
Matter ofChawathe, 25 I&N Dec. 369,376 {AAO 2010). 

II. ANALYSIS 

The relevant facts in this case are undisputed. The Applicant was born in 1958 in 
Aguascalientes, Mexico to unmarried parents. His father was a U.S. citizen, born in 1922; his 
mother was a citizen of Mexico. The parents did not marry until after the Applicant's 21st birthday. 
We previously determined that for this reason the Applicant was not legitimated under 

2 Because we are granting the motion to reconsider, the motion to reopen is moot. 
3 The Act of November 14, 1986, Pub. L. No. 99-653, 100 Stat. 3655, amended section 309(a), applying the changed 
provisions to individuals who were not yet 18 years of age on November 14, 1986, and whose paternity was not 
established by legitimation before that date. Because the Applicant turned 18 in 1976, we apply the provisions of the 
"old" section 309(a), as in effect prior to 1986. 
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Aguascalientes4 law during the relevant time period and could not acquire U.S. citizenship from his 
father. Because we found that the Applicant was ineligible for a Certificate of Citizenship on that 
basis alone, we did not address whether his father met the prior U.S. physical presence requirements 
for transmission of citizenship under former section 301(a)(7) of the Act. 

The issues we must decide on motion, therefore, are whether the Applicant has established: (1) that 
his paternity was established by legitimation before he turned 21 years old in 1979, and (2) that his 
father was physically present in the United States for 10 years prior to the Applicant's birth in 1958, 
with at least 5 years after the father's 14th birthday in 1936. 

We have again reviewed the record of proceedings, including the additional evidence, and find the 
Applicant's arguments compelling. We now conclude, based on the Fifth Circuit's analysis and 
holding in Iracheta, that the Applicant was legitimated by his father in Aguascalientes, Mexico 
before he was 21 years old, as he claims. We also find the preponderance of the evidence sufficient 
to establish that his father satisfied the U.S. physical presence conditions for transmission of 
citizenship. The Applicant has therefore demonstrated that he acquired U.S. citizenship at birth from 
his father. 

A. Paternity Established by Legitimation 

The Applicant has shown that he was legitimated by his father under the law of Aguascalientes, 
Mexico where he was born and where he resided prior to his 21st birthday. 

The Applicant's citizenship proceedings fall within the jurisdiction of the Fifth Circuit, which held 
in Iracheta v. Holder, supra, that a child's paternity was established by legitimation according to the 
law of Tamaulipas, Mexico as required by section 309(a) of the Act; when the father acknowledged 
his child in the birth certificate pursuant to the provisions of the Tamaulipas Civil Code. 

1. Legitimation Provisions of the Tamaulipas Civil Code 

In reaching this conclusion, the Fifth Circuit analyzed the provisions of the 1961 Tamaulipas Civil 
Code,5 in the context of case law interpreting the concept of legitimacy as turning on "substantive 
legal rights conferred by applicable law rather than on mere labels codified by statute." Iracheta v. 
Holder, 730 F.3d at 425 (internal citation omitted). The Tamaulipas Civil Code included separate 
chapters concerning legitimation and acknowledgement of children born to unmarried parents. The 
chapter on legitimation provided a child born out-of-wedlock would be considered as having been 
born in wedlock if the parents subsequently marry. For the child to enjoy his or her rights, however, 

4 Before issuing our prior decision, we gave the Applicant an opportunity to provide evidence that he was legitimated by 
his father outside of Aguascalientes. The Applicant has not submitted such evidence on appeal or with the instant 
motion, nor does he claim he was legitimated in any place other than Aguascalientes. 
5 See Iracheta v. Holder, 730 F.3d at 424 (referencing a 2012 Library of Congress, Global Legal Research Center 
advisory opinion, LL Fi le No. 2012-008314 ). 
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both parents had to expressly acknowledge that child before, during, or after the marriage in one of 
the ways described in the Tamaulipas Civil Code, including "in the birth certificate, before the 
official of the Civil Registry." A child acknowledged by the father, mother, or both had the right to 
bear the surname of the acknowledging parent, to be supported by that parent, and to receive the 
hereditary share and the support designed by law. The Fifth Circuit reasoned that although the 
Tamaulipas Civil Code provided for "legitimation" by the parents' marriage, a child who was 
"acknowledged" by his father in Tamaulipas had the same filial rights vis-a-vis the father as a 
"legitimated" child, and the requirement of section 309(a) of the Act was therefore satisfied. 
Iracheta v. Holder, 730 F.3d at 426. 

2. Legitimation Provisions of the Aguascalientes Civil Code 

The Applicant points out, and we agree, that the relevant provisions of the Aguascalientes Civil 
Code mirror those in the 1961 Tamaulipas Civil Code the Fifth Circuit analyzed in Iracheta. 
According to the August 2017 advisory opinion from the Library of Congress, Global Legal 
Research Center (LL File No. 2017-014922),6 the Aguascalientes Civil Code, in effect since 1947, 
also includes separate provisions concerning acknowledgment and legitimation of children who were 
born to unmarried parents. Similarly to Tamaulipas law, the chapter on legitimation provides that 
children born out of wedlock may be considered to be born in wedlock if the parents subsequently 
marry and both expressly acknowledge the children as theirs. Furthermore, like in Tamaulipas, 
filiation of an out-of-wedlock child in Aguascalientes can be established by the father's voluntary 
acknowledgement of the child "in the birth certificate before the Civil Registry official." Lastly, just 
like in Tamaulipas, a child acknowledged by the father, mother, or both parents pursuant to the 
provisions of the Aguascalientes Civil Code has the right to take the last name of the acknowledging 
parent, to get support from the acknowledging parent, and to get an inheritance share and support as 
provided by law. 

3. Application of Iracheta v. Holder 

Based on the substantial similarities in the Tamaulipas and Aguascalientes Civil Codes, we find that 
the Fifth Circuit's reasoning concerning legitimation in Iracheta may be applied to the facts and 
evidence in this case. The record before us includes a copy of the Applicant's Mexican birth 
certificate, which reflects that in _ 1959 (three months after the Applicant's birth) his father 
appeared before a civil registry official in Aguascalientes and registered the Applicant's birth 
acknowledging him as his child. This satisfies the acknowledgment "in the birth certificate before 
the Civil Registry official" requirement of the Aguascalientes Civil Code. As stated above, similar 
to Tamaulipas law, a child thus acknowledged had certain rights with respect to the acknowledging 
parent even if the child's parents did not marry. The Iracheta court found those rights to be the same 
as the rights that ''acknowledged" children had even before Tamaulipas abolished the distinction 
between legi'timate and illegitimate children. · Id. at 425. The court held further that where 

6 Report for the Executive Office for Immigration Review, Mexico: State Law on Legitimation and Distinctions Between 
Children Born In and Out of Wedlock (Update) (August 2017), https://www.justice.gov/eoir/page/file/994301/ 
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jurisdictions use different legal labels for "legitimated" children and "acknowledged" children, those 
children who attain "complete equality of filial rights" with children born in wedlock are considered 
"legitimated" as that term is used in the Act. Id. at 426. Thus, because a child acknowledged by his 
father in accordance with Tamaulipas law had the same rights as the father's "legitimated" child, the 
child's paternity was established by legitimation within the meaning of section 309(a) of the Act. Id. 

Here, the record shows that the Applicant's father acknowledged paternity of the Applicant in 
accordance with Aguascalientes law, and the Applicant attained certain rights with respect to his 
father as a result of the acknowledgment. There is nothing in the Library of Congress opinion 
referenced above to indicate that, in these circumstances, those rights were different that the rights of 
out-of-wedlock children who were both "acknowledged" and "legitimated" through their parents' 
marriage. In view of the above, and pursuant to the reasoning of the Fifth Circuit in Iracheta v. 
Holder, supra, we find that the Applicant was "legitimated" within the meaning of the "old" section 
309(a) of the Act under Aguascalientes law through his father's acknowledgement of paternity in the 
birth certificate before a civil registry official. As this occurred before the Applicant was 21 years 
old, he also satisfies the age requirement under that section. 

B. Father's Physical Presence in the United States 

The evidence, which consists of birth certificates and school, census, immigration, and social 
security records is also sufficient to show that the Applicant's father was physically present in the 
United States for 10 years before the Applicant's birth in Mexico in I 958, and that at 
least 5 of those years were after the father turned 14 years of age in 1936. 

1. Father's Physical Presence Prior to the 14th Birthday 

The father's birth certificate reflects that he was born in California in 1922, and that both his 
parents resided there at the time. The Applicant has also submitted a copy of the 1930 U.S. census 
record, which shows that his father lived in Arizona with his parents and siblings. According to the 
information in that record, the father's parents (the Applicant's grandparents) immigrated to the 
United States in 1915 and 1916, respectively, and the Applicant's grandfather was employed as a 
laborer in a copper mine. Their four children, including the Applicant's father, were born in the 
United States between 1919 and 1924. In addition, the father's school record shows that he attended 
a public school in Arizona from September 1928, when he was six years old, through October 1930. 
Lastly, according to a U.S. border crossing manifest, when the Applicant's father returned and was 
admitted to the United States in February 1949, he confirmed that he lived in the United States from 
birth until October 1930. This evidence, when considered in the aggregate, shows that the 
Applicant's father resided with his family in the United States from birth until late 1930, and that 
during this time he "more likely than not" accumulated over eight years of physical presence in the 
United States. 
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2. Father's Physical Presence After the 14th Birthday 

The infonnation in the father' s social security records indicates that his physical presence in the 
United States amounted to at least 5 years after the father turned 14 years of age, and before the 
Applicant was born in ___ 1958. 

The border crossing manifest referenced above is evidence that the Applicant's father returned to the 
United States from Mexico in February 1949 when he was 26 years old to "reside pennanently" with 
his uncle in California. In addition, the father ' s social security earnings report reflects that he 
reported income in the United States -for every year from 1951 through 1958. This income, ranging 
from $2310 to $4093 is equivalent to today's earnings between $23,000 and $37,000.7 The father's 
substantial and consistent income indicates that he was regularly employed in the United States, and 
that he likely spent most of his time in the United States during the nearly eight-year period from 
1951 through November 1958. The infonnation in the birth certificate of the Applicant's older 
brother, born in California in 1957, further supports this conclusion, as it shows that both 
of the Applicant's parents lived in California at the time, and his father was employed as a laborer in 
the aircraft industry. We find, therefore, that the Applicant's claim that his father spent at least five 
years in the United States after the age of 14 years, and before the Applicant' s birth is "probably 
true." 

Because the evidence also shows that the Applicant's father was physically present in the United 
States for approximately eight years as a child, we find that the father satisfied the overall U.S. 
physical presence requirement for transmission of citizenship in fonner section 30l(a)(7) of the Act. 

III. CONCLUSION 

Based on the foregoing, we conclude that the Applicant has met his burden of proof to show that his 
paternity was established by legitimation before he was 21 years old, and that his U.S. citizen father 
met the I 0-year U.S. physical presence requirement to transmit citizenship to the Applicant at birth. 
The Applicant has therefore demonstrated that he acquired U.S. citizenship from his father, and he is 
eligible for a Certificate of Citizenship. 

ORDER: The motion to reconsider is granted and the appeal is sustained. 

Cite as Matier of B-M-E-, ID# 1681554 (AAO Oct. 3, 2018) 

1 See U.S. Department of Labor, Bureau of Labor Statistics Consumer Price Index Inflation Calculator, 
https ://www.bis.gov/data/inflation _ calculator.html 
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