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Non-Precedent Decision of tlie 
Administrative Appeals Office 

DATE: OCT. 5, 2018 

APPEAL OF NEW YORK, NEW YORK DISTRICT OFFICE (QUEENS FIELD OFFICE) 
DECISION 

APPLICATION: FORM N-600, APPLICATION FOR CERTIFICATE OF CITIZENSHIP 

The Applicant, who was born abroad in 2008, seeks a Certificate of Citizenship indicating that he 
derived citizenship from his naturalized U.S. citizen father. Immigration and Nationality Act (the 
Act) section 320, 8 U.S.C. § 1431. Generally, to establish derivative U.S. citizenship after birth an 
individual who was born abroad after February 27, 1983, must show that he or she had at least one 
U.S. citizen parent and was residing in that parent's legal and physical custody in the United States 
as a lawful permanent resident before turning I 8 years of age. 

The District Director of the Queens Field Office, New York denied the application, concluding that 
the evidence was insufficient to establish that the Applicant resided in the legal and physical custody 
of his father after he was admitted to the United States as a lawful permanent resident. 

On appeal, and in response to our request for evidence (RFE), the Applicant submits additional 
documents and asserts that his U.S. citizen father has been maintaining physical and legal custody 
over him, as required to establish derivative citizenship. 

Upon de novo review, we will sustain the appeal. 

I. LAW 

The Applicant was born in Yemen in 2008 to married foreign national parents. A few 
months later, in June 2008, his father became a U.S. citizen through naturalization. The Applicant 
was admitted to the United States as a lawful permanent resident in 2016, at the age of eight years. 
There is no evidence indicating that his mother is a U.S. citizen. 

To determine whether the Applicant derived U.S. citizenship from his father, we apply "the law in 
effect at the time the critical events giving rise to eligibility occurred." Minasyan v. Gonzales, 401 
F.3d 1069, 1075 (9th Cir. 2005). The last qualifying event in this case is the Applicant's admission 
to the United States for lawful permanent residence in 2016. Accordingly, section 320 of the Act, as 
in effect since 2001 , governs his derivative citizenship claim. 
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Section 320 of the Act provides, in pertinent part, that: 

(a) A child born outside of the United States automatically becomes a citizen of 
the United States when all of the following conditions have been fulfilled: 

(1) At least one parent of the child is a citizen of the United States, 
whether by birth or naturalization. 

(2) The child is under the age of eighteen years. 

(3) The child is residing in the United States in the legal and physical 
custody of the citizen parent pursuant to a lawful admission for 
permanent residence. 

Because the Applicant was born abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. Matter of 
Baires-Larios. 24 I&N Dec. 467, 468 (BIA 2008). Under the preponderance of the evidence 
standard, the Applicant must demonstrate that his claim is "probably true," or "more likely than not." 
Maller ofChawathe, 25 l&N Dec. 369,376 (AAO 2010). 

II. ANALYSIS 

It is undisputed that the Applicant has satisfied several of the above conditions for derivative U.S. 
citizenship, as he is currently under the age of 18 years, he has been admitted to the United States for 
permanent residence, and his father is a U.S. citizen. The remaining issue, therefore, is whether the 
Applicant has established that he is residing in the United States in the legal and physical custody of 
his U.S. citizen father. 

We have reviewed the entire record, including the additional evidence the Applicant provided in 
response to our RFE, and find it sufficient to show that he has satisfied both legal and physical 
custody requirements. 

' 

A. Legal Custody 

The preponderance of the evidence in the record shows that Applicant has been residing in the 
United States in his father's legal custody since 2016. 

The regulation at 8 C.F.R. § 320. l defines the term "legal custody" in section 320(a)(3) of the Act as 
"responsibility for and authority over a child." The regulation provides further that U.S. Citizenship 
and Immigration Services (USCIS) will presume that a U.S. citizen parent has legal custody of a 
child, and will recognize that U.S. citizen parent as having lawful authority over the child, absent 
evidence to the contrary, in the case of a biological child who resides with both natural parents who 
are married to each other, living in marital union, and not separated. 8 C.F.R. § 320.l(i). However, 
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USCIS may also consider other factual circumstances to find that a U.S. citizen parent has legal 
custody for purposes of section 320 of the Act. 8 C.F.R. § 320.1(2). 

The record reflects that the Applicant's parents have been married since 1997. They do not live 
together at this time: the Applicant's father resides in the United States with him and his siblings, 
while the Applicant's mother lives in Yemen. Accordingly, as the Applicant is not living with both 
parents, he does not meet the legal custody presumption that pertains to children of parents who are 
married. Nevertheless, other factual circumstances support a finding that the father has legal custody 
over him within the meaning of section 320(a)(3) of the Act. 

The Applicant represented on the Form N-600 that his parents are currently married, and there is 
nothing in the record to indicate that they are legally separated or divorced. In addition, the 
Applicant has submitted a sworn statement from his mother, who confirms that she has authorized 
her husband, the Applicant's father, to "act on her behalf, sign and perform all of the required legal 
procedures needed to receive the American citize~ship for [the Applicant]." This indicates that 
despite physical separation both parents maintain legal custody over the Applicant, and his mother 
does not object to his derivative U.S. citizenship. 1 In addition, the evidence shows that the U.S. 
citizen father assumed primary responsibility for and authority over the Applicant, with the mother's 
consent, after the Applicant was admitted to the United States as a permanent resident. Specifically, 
the Applicant's school records reflect that the father enrolled him in school within days of his arrival 
in the United States, that he is the adult responsible for the Applicant, and that they live together. 
The father has also arranged and provides for the Applicant's medical care in the United States, as 
indicated in the Applicant's health•related documents. Lastly, the same address listed in the 
Applicant's and his father's state identification documents show that they live together, and the 
information in the father's federal and state income tax returns indicates that the Applicant has been 
residing with his father and his two siblings since 2016: This evidence is sufficient for us to 
conclude that the Applicant's father exercises control and authority over the Applicant and that he 
therefore has legal custody for the purposes of derivative citizenship. 

8. Physical Custody 

The same evidence is also sufficient to establish the father's physical custody, as it shows that the 
Applicant has been residing with his father and under his care since he was admitted to the United 
States as a lawful permanent resident in 2016. 

Neither the Act, nor the regulations define "physical custody." However, the U.S. Circuit Court of 
Appeals for the Second Circuit, in whose jurisdiction these proceedings arise, has recently held that 

1 One of the reasons behind the legal custody requirement in the context of derivative citizenship is to prevent the 
naturalizing parent from usurping the parental rights of the foreign national parent who may have reasons to prefer the 
child's original citizenship. Barthelemy v. Ashcroft, 329 F.3d 1062, 1066 (9th Cir. 2003) (discussing the rationale for the 
legal separation and custody requirements under former section 321 of the Act, 8 U .S.C. § 1432). This is not a concern 
here, as the mother confirms she.supports the father in obtaining U.S. citizenship for the Applicant. 
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the purpose behind the "physical custody" requirement in section 320(a)(3) of the Act is "to ensure 
that a child's 'real interests' are in the United States through a genuine connection between the 
United States citizen parent and that parent's child." Khalid v. Sessions, No. 16-3480-ag, 2018 WL 
435387.7, at *7 (2d Cir. 2018) (internal citation omitted) (finding that a child who had lived at home 
with his U.S. citizen father since entering the United States met the physical custody requirement 
despite temporary separation from his father due to pretrial detention). "The requirement that the 
lawful permanent resident child be in the citizen parent's 'physical custody' ensures that in situations 
where parents might be physically (but not legally) separated, the child develops a lasting connection 
to the United States. Id. at n.8 (emphasis in original). 

The evidence demonstrates that the Applicant meets the above criteria. As discussed above, the 
record reflects that he has been residing in the United States with his naturalized U.S. citizen father 
since 2016. In addition, the father makes decisions concerning the Applicant's education and 
medical needs, and is responsible for the Applicant's day-·to-day-care while the Applicant's mother 
is in Yemen. As this points to a strong connection between the Applicant and his U.S. citizen father, 
we find that the physical custody requirement in section 320(a)(3) of the Act has also been satisfied. 

III. CONCLUSION 

Based on the above, we conclude that the Applicant has established by a preponderance of the 
evidenc~ that he has fulfilled all relevant conditions to derive citizenship from his naturalized U.S. 
citizenship father, including residence in the father's legal and physical custody in the United States. 
The Applicant is therefore eligible for a Certificate of Citizenship. 

ORDER: The appeal is sustained. 
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