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The Applicant, who was born abroad to unmarried parents in 1984, seeks a Certificate of Citizenship 

indicating he acquired U.S. citizenship at birth from his father. Immigration and Nationality Act (the 

Act) section 30l(a)(7), 8 U.S.C. § 1401(a)(7); 1 section 309(a), 8 U.S.C. § 1409(a), amended by Act 

of November 14, 1986, Pub. L. No. 99-653 , 100 Stat. 3655. To establish eligibility for a Certificate 

of Citizenship, an individual who was born to unmarried parents between December 24, 1952, and 

November 14, 1986, and is claiming acquisition of citizenship at birth through a U.S. citizen father, 

must show that the father met specific requirements concerning paternity, legitimation, and prior 

physical presence in the United States. 

The Director of the Helena, Montana Field Office denied the application, concluding that the 

Applicant did not meet his burden of proof in establishing that he satisfied paternity and 

legitimation-related requirements to acquire U.S. citizenship at birth. 

On appeal, the Applicant asserts that the Director's decision was in error, as he has established that 

he is his father's biological child, and that his father legitimated him and satisfied other requirements 

mandated by section 309(a) of the Act. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

The Applicant was born in the United Kingdom in 1984 to an unmarried Canadian citizen 

mother.2 The Applicant's birth certificate does not list a father's name, but the Applicant claims that 

1 Fonner section 30 I (a)(7) of the Act was re-designated as section 30 I (g) by the Act of October I 0, 1978, Pub. L. No. 

95-432, 92 Stat. I 046, but its substantive provisions did not change until 1986. 
2 The record reflects that the mother was a lawful permanent resident of the United States at the time, and the Applicant 

was subsequently admitted to the United States for permanent residence as her child born during a temporary visit 

abroad. The Applicant does not claim or submit evidence that his mother naturalized, or that he was otherwise eligible to 

derive citizenship after birth. 
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his father was a U.S. citizen born in California in 1962, named K-J-L-.3 The Applicant's parents 
never lived together, and they did not marry. 

The applicable law for transmitting citizenship to a child born abroad when one parent is a U.S. 
citizen is the statute that was in effect at the time of the child's birth. Chau v. Immigration and 
Naturalization Service, 247 F.3d 1026, 1029 n.3 (9th Cir. 2001) (internal quotation marks and 
citation omitted). At the time of the Applicant's birth in 1984, former section 301(a)(7) of the Act 
provided that the following were citizens of the United States at birth: 

[A] person born outside the geographical limits of the United States and its outlying 
possessions of parents one of whom is an alien, and the other a citizen of the United 
States who, prior to the birth of such person, was physically present in the United 
States or its outlying possessions for a period or periods totaling not less than ten 
years, at least five of which were after attaining the age of fourteen years .... 

If a person was born out of wedlock, he or she may acquire citizenship under former section 
301(a)(7) of the Act only if certain paternity and legitimation requirements set forth in section 309(a) 
of the Act are also met. Prior to November 14, 1986, section 309(a) of the Act required paternity of 
a child to be established by legitimation while the child was under the age of 21 years. The Act of 
November 14, 1986,4 amended section 309(a) of the Act applying the changed provisions to 
individuals who were not yet 18 years of age on November 14, 1986, and whose paternity was not 
established by legitimation before that date. 

The Applicant was under the age of 18 years on November 14, 1986. Accordingly, he may satisfy 
legitimation requirements of section 309(a) of the Act as in effect before the amendment ("old" 
section 309(a)), if he can show that his paternity was established by legitimation pursuant to the law 
of his or his father's residence5 prior to November 14, 1986. Otherwise, the Applicant must 
establish that he has satisfied the paternity and legitimation-related requirements of the post
amendment section 309(a) of the Act ("new" section 309(a)), which provides, in pertinent part that: 

The provisions of paragraphs ( c ), ( d), ( e ), and (g) of section 301 ... shall apply as of 
the date of birth to a person born out of wedlock if-

(1) a blood relationship between the person and the father is established by clear 
and convincing evidence, 

3 We use the individual's initials to protect his identity. 
4 Pub. L. No. 99-653, 100 Stat. 3655, section 13(b). 
5 See 12 USCIS Policy Manual H.2(8), https://www.uscis.gov/policymanual (referencing the definition of the term 
"child" in section IOl(c)(I) of the Act, 8 U.S.C. § l lOl(c)(I), which "includes a child legitimated under the law of the 
child's residence or domicile, or under the law of the father's residence or domicile, whether in the United States or 
elsewhere ... and the child is in the legal custody of the legitimating ... parent or parents at the time of such 
legitimation .... " 
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(2) the father had the nationality of the United States at the time of the person's 
birth, 

(3) the father (unless deceased) has agreed in writing to provide financial support 
for the person until the person reaches the age of 18 years, and 

( 4) while the person is under the age of 18 years-

(A) the person is legitimated under the law of the person's residence 
or domicile, 

(B) the father acknowledges paternity of the person in writing under 
oath, or 

(C) the paternity of the person is established by adjudication of a 
competent court. 

Because the Applicant was born abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. Matter of 
Baires-Larios, 24 I&N Dec. 467, 468 (BIA 2008). Under the preponderance of the evidence 
standard, the Applicant must demonstrate that his claim is "probably true," or "more likely than not." 
Matter ofChawathe, 25 I&N Dec. 369, 376 (AAO 2010). 

II. ANALYSIS 

The primary issues before us are whether the Applicant has demonstrated that his father was a U.S. 
citizen and, if so, whether he satisfies the relevant paternity and legitimation provisions of section 
309(a) of the Act for derivative citizenship. If this is established, the next issue to be decided is 
whether the Applicant's father met the U.S. physical presence conditions for transmission of 
citizenship under former section 301(a)(7) of the Act. 

The Director determined that the Applicant did not show he met the requirements of the "new" 
section 309(a) of the Act, because he did not present clear and convincing evidence of a blood 
relationship between him and his father, and he did not establish that his father agreed to provide 
financial support for the Applicant. The Director also found that the Applicant was not legitimated 
by his father, because he was placed under his grandparents' guardianship in 1991 and his father did 
not have legal custody. 

The Applicant asserts that this determination was incorrect, as the evidence he submitted, including 
birth certificates, criminal records, letters, affidavits, and notes shows that he is his father's 
biological son, that his father has always acknowledged paternity, and that although his father was 
not in a position to support him financially because of incarceration, he was aware of his 
responsibility and delegated it to the Applicant's grandparents. 

3 
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We first consider whether the Applicant has shown that he satisfies the conditions in section 309(a) 
of the Act for acquisition of citizenship by children of unmarried U.S. citizen fathers. Upon review, 
we find the evidence insufficient to establish that the Applicant's paternity was established by 
legitimation prior to November 14, 1986, or that he meets the paternity and other conditions in the 
"new" section 309(a) of the Act. 

A. Legitimation Under "Old" Section 309(a) of the Act. 

As stated above, the Applicant may satisfy the requirements of section 309(a) of the Act, if he can 
show that his "paternity was established by legitimation" prior to November 14, 1986. He has not 
demonstrated that this is the case. 

The Board of Immigration Appeals (the Board) has interpreted the concept of legitimation as act of 
placing a child born out of wedlock in the same legal position as a child born in wedlock. Matter of 
Reyes, 17 I&N Dec. 512, 514 (BIA 1980). Thus, whether the Applicant was "legitimated" by his 
father prior to 1986 depends on whether during that period he was afforded the same rights with 
regard to his father as children who were born in wedlock. 

The Applicant claims that he was legitimated under the law of California,6 where the Applicant 
resided from the time he was 13 months old. During the relevant time period prior to November 14, 
1986, California law provided that the parent and child relationship extended equally to every child 
and to every parent, regardless of the marital status of the parents. Cal Fam. Code § 7002 (West 
1986). The term "parent and child relationship" meant "the legal relationship existing between a 
child and his natural or adoptive parents incident to which the law confers or imposes rights, 
privileges, duties, and obligations." Cal Fam. Code § 7001 (West 1986). Those rights, with regard 
to the father substantially depended on whether he was considered the child's "presumed father" 
under California law. See e.g., People v. Carrillo, 162 Cal. App. 3d 585 (1984) (holding that only a 
presumed father has custody rights equivalent to those of a natural mother; if the father is merely a 
natural father and not a presumed father, the mother alone is entitled to the child's custody). If, like 
here, the parents of the child were not married, a man would be presumed to be the natural father of 
a child if he received the child into his home and openly held out the child as his natural child. Cal. 
Fam. Code§ 7004(a)(4) (West 1986). 

The Applicant claims that although he never lived with his father, he satisfies this requirement 
because the California Supreme Court ruled that establishment of parental relationship was sufficient 

6 The Applicant cites to section 230 of the California Civil Code; however, that section was repealed in 1975, prior to his 
birth, and replaced with section 7004 of the Civil Code. See 1975 Cal. Stat. 3196 (West). Former section 230 of the 
Civil Code provided, in part, that a natural father could legitimate a child born out of wedlock by means similar to those 
which would classify him as a statutory "presumed father" under section 7004 of the Civil Code. Accordingly, we will 
analyze the Applicant's legitimation claim applying the provisions of section 7000 et seq. of the California Civil Code 
(known as the Uniform Parentage Act), which was in effect until January l, 1994. 
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to legitimate a child. However, we do not find his claim persuasive. First, the Applicant does not 

identify the court decision on which he is relying. Second, there is no evidence, except for one 

family photograph taken at the father's sentencing in 1985, that the Applicant had any contact or an 

ongoing relationship with his father when he was a child. Lastly, contrary to the Applicant's claim, 

a California court of appeals held, interpreting a similar provision in section 7 611 of the California 

Family Code, that to meet the statutory requirement of "receiving the child into the home," for 

purposes of being presumed to be child's father, the child must physically be brought into the 

father's home; constructive receipt is not sufficient. Glen C. v. Superior Court, 93 Cal. Rptr. 2d 103 

(App. 1 Dist. 2000). Because the Applicant never lived with his father, his father does not meet the 

presumption of paternity in section 7004(a)(4) of the California Civil Code. Thus, the Applicant has 

not demonstrated that K-J-L- was considered his "presumed father" with all legal rights, privileges, 

and obligations accorded to such fathers under California law, and that he was therefore in the same 

legal position with respect to his father as children who were born in wedlock. Accordingly, the 

Applicant has not shown that his paternity was established by legitimation within the meaning of the 

"old" section 309( a) of the Act prior to November 1986. 

B. Requirements Under "New" Section 309(a) of the Act 

Nor has he shown that he met the requirements of the "new" section 309(a) of the Act before he 

turned 18 years of age in 2002. 

1. Clear and Convincing Evidence of Blood Relationship 

While generally a preponderance of evidence standard of proof applies in citizenship proceedings, 

section 309(a)(l) of the Act specifically requires that a blood relationship between the U.S. citizen 

father and his child be established by clear and convincing evidence. The clear and convincing 

standard of proof requires more than the preponderance of the evidence standard but less than the 

beyond a reasonable doubt standard. It is a degree of proof which will produce a firm belief or 

conviction. Matter of Patel, 19 I&N Dec. 774 (BIA 1988). We find that the evidence the Applicant 

has submitted to prove a blood relationship between him and his father does not meet the "clear and 
convincing" standard. 

As stated above, the father's name was not recorded in the Applicant's birth certificate, and there is 

no other primary evidence of the claimed biological relationship between them. While the 

Applicant's maternal grandmother indicates that K-J-L-'s DNA sample was collected at the request 

of another individual alleging to be his son, the Applicant has not claimed or submitted 

documentation that a similar test was conducted to establish a biological relationship between him 

and K-J-L-. Although the Applicant's mother avers she is "positive" that K-J-L- is his father, and 

the Applicant submitted a copy of a letter that K-J-L- purportedly wrote to his step-grandfather in 

1987, referring to him as his "son," these documents are insufficient, without more, to establish 

clearly and convincingly that there is a blood relationship between the Applicant and K-J-L-. We 

recognize that a few months before his death in 2014 K-J-L- signed a statement indicating generally 

that he was born in California and that he is the Applicant's biological father. However, this 
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document was executed almost 30 years after the Applicant's birth. Furthermore, it does not explain 
the basis for the statement of paternity or provide additional details, nor is it accompanied by any 
corroborating evidence. As such, it falls short of the required evidentiary standard. Based on the 
above, we find the secondary evidence insufficient to show clearly and convincingly that there is a 
blood relationship between the Applicant, as required in section 309(a)(l) of the Act. 

2. Financial Support Agreement 

Section 309(a)(3) of the Act requires the Applicant to establish that his father agreed in writing to 
provide financial support him until he reached the age of 18 years. The Applicant asserts that the 
1987 letter K-J-L- purportedly wrote to his step-grandfather shows that he meets this condition. 
According to the Applicant, the letter establishes that his father was aware of his financial obligation 
but, as he was incarcerated, he delegated this responsibility to the Applicant's grandmother and 
grand-stepfather. However, we find that the letter alone is insufficient to satisfy the requirement of 
financial support agreement. 

In order for a document to qualify as a written agreement of financial support under section 
309(a)(3) of the Act, the document must be in writing and acknowledged by the father; must indicate 
the father's agreement to provide financial support for the child; and must be dated before the child's 
18th birthday. 12 USCJS Policy Manual H.3(C), https://www.uscis.gov/policymanual. 
U.S. Citizenship and Immigration Services may consider other similar documentation in which the 
father accepts financial responsibility of the child until the age of 18, including a written voluntary 
acknowledgment of a child in jurisdiction where there is a legal requirement that the father provide 
financial support such as a birth certificate or acknowledgement document submitted and certified 
by the father. Id. The letter the Applicant submits does not meet any of these requirements. First, 
the letter does not contain the father's full name, and the Applicant does not submit evidence to 
show that K-J-L- authenticated the letter dated in February 1987 as the one he wrote. Second, even 
if K-J-L- wrote the letter, there is nothing in the letter to indicate that he acknowledged financial 
responsibility for the Applicant, agreed to support him, or even expressed willingness to do so. 
Rather, he states only that he is grateful to the step-grandfather for taking care of the Applicant, and 
asks the step-grandfather to send him photographs of the Applicant from time to time through his 
own mother. Second, assuming arguendo that the letter serves as evidence that K-J-L
acknowledged paternity of the Applicant, there is no information about where it was written; the 
Applicant's grandmother states only that she received the letter in 1987. Accordingly, we are unable 
to determine applicable jurisdiction and, consequently, whether the letter would be sufficient 
to trigger K-J-L-'s legal obligation to support the Applicant under the law of that jurisdiction. We 
conclude, therefore, that the letter alone does not satisfy the financial support agreement condition in 
section 309(a)(3) of the Act. 

3. Legitimation, Paternity Acknowledgment, or Paternity Adjudication 

Lastly, the Applicant has not shown that his father met one of the conditions concerning legitimation 
or establishment of paternity set forth in section 309(a)( 4) of the Act. As stated above, that section 



.

Matter ofC-A-M-

may be satisfied if at least one of three requirements was fulfilled before the Applicant's 18th 

birthday: ( 1) the Applicant was legitimated under the law of his domicile; (2) his father 

acknowledged paternity in writing under oath; or (3) the Applicant's paternity was established by 

adjudication of a competent court. While the Applicant asserts that he met all three conditions, the 

evidence is insufficient to support his claims. 

a. Legitimation 

As discussed above, the record does not establish that the Applicant was legitimated under 

California law prior to November 14, 1986. The evidence is also insufficient to show that he was 

legitimated in California at any time thereafter, and before he turned 18 years of age in 

2002. 

During the relevant period prior to the Applicant's 18th birthday, California law continued to 

provide that the parent and child relationship extended equally to every child and to every parent, 

regardless of the marital status of the parents. Cal. Fam. Code § 7602 (West 2002). Likewise, 

"parent and child relationship" meant the legal relationship existing between a child and the child' s 

natural or adoptive parent incident to which the law confers or imposes rights, privileges, duties, and 

obligations, including the mother and child relationship and the father and child relationship. Cal. 

Fam. Code § 7601 (West 2002). And, like before, an unwed father's rights and duties under the 

Uniform Parentage Act of 1973,7 substantially depended on whether he was a "presumed father" 

within the meaning of section 7611 of the California Family Code. See e.g. , Adoption of Michael H , 

898 P.2d 891 (Cal. 1995) (holding that a biological father who was not a "presumed father" had no 

statutory right to block adoption of his child); In re Shereece B., 282 Cal.Rptr. 430, 231 Cal.App.3d 

613 (App. 6 Dist. 1991) ( explaining that legislature has distinguished between presumed and natural 

fathers, according presumed fathers greater rights than natural fathers; presumed father is entitled to 

custody and, where adoption is concerned, his consent or formal termination of his rights for willful 

failure to communicate is required; natural father, on the other hand, is neither entitled to custody 

nor automatically able to withhold consent to adoption) . 

Section 7611 of the California Family Code provided two circumstances in which an unmarried man 

could be presumed the natural father of a child: (1) the father signed a voluntary declaration of 

paternity stating he was the biological father of the child, as provided in section 7574 of the 

California Family Code, or (2) the father received the child into his home and openly held out the 

child as his natural child. Cal. Fam. Code§ 761 l(a)-(d) (West 2002). 

A voluntary declaration of paternity had to be executed on a specific form, and had to contain, at a 

minimum, names and signatures of both parents and the name and date of birth of the child to have 

legal force in effect under California law. Cal. Fam. Code § 7574 (West 2002). In addition, the 

form had to be signed by a witness. Id. The Applicant asserts that his father publically 

acknowledged him as his son when they met a sentencing hearing in 1985. However, such informal 

7 Cal. Fam. Code § 7600 et seq. 
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acknowledgment, absent a written record, does not meet the requirements for a valid 
acknowledgment of paternity under California law. Nor is the 1987 letter sufficient as evidence that 
K-J-L- acknowledged paternity in accordance with California law, as it does not include names and 
signatures of the parents, and it was not signed by a witness. Furthermore, as the Applicant confirms 
he did not live with his father at any time, the paternity presumption through "receiving the child 
into the home" in section 761 l(d) of the California Family Code also has not been met. 
Accordingly, as the evidence does not show that K-J-L- was considered the Applicant's "presumed 
father" under California law with all the rights and obligations arising from such status, the 
Applicant has not established that he was legitimated by his father before the age of 18 years. He 
therefore does not satisfy the legitimation requirement in the "new" section 309(a)( 4)(A) of the Act. 

b. Acknowledgment of Paternity in Writing Under Oath 

Nor has the Applicant established that his father acknowledged paternity in writing under oath 
pursuant to section 309(a)(4)(B) of the Act during the relevant time period prior to his 18th birthday. 
Although he provided a notarized statement K-J-L- signed confirming he was the Applicant's 
biological father, the statement was executed in 2014, when the Applicant was already over 18 years 
old. As such, it does not meet the age limit imposed by the statute. The letter that K-J-L
purportedly wrote to the Applicant's step-grandfather in 1987 acknowledging the Applicant as his 
son is also insufficient, as it was not signed by K-J-L- under oath. 

c. Adjudication of Paternity by Competent Court 

Although the Applicant asserts that his paternity was also established by court adjudication in 1992, 
when a California court placed him under his grandparents' guardianship, the evidence does not 
support this claim. 

The Applicant avers, without citing to any legal authority, that the court was required to notify his 
father of the proposed guardianship placement, which could only be done after the court determined 
first the identity of his biological father. He states further that to satisfy this requirement in 
guardianship proceedings, the court had to, in effect, adjudicate his paternity, which means that the 
guardianship order therefore establishes that the requirement of section 309(a)(4)(C) of the Act has 
been met. We disagree. 

The guardianship order reflects that notice of hearing has been dispensed to "[ f]ather & [ mother ],"8 

but it does not identify the father by name. The Applicant has not provided any evidence that the 
"father" referenced in the court order is in fact K-J-L-, as he claims, or any other documents to 
establish that the court made any specific findings concerning paternity. Nor has he shown that an 
order of guardianship, without more, is equivalent to a court adjudication of paternity under 
California law. 

8 Mother's first name is misspelled. 
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III. CONCLUSION 

Based on the above, we find that the Applicant has not demonstrated that he was legitimated by his 
father prior to November 14, 1986, or that he satisfied the blood relationship, financial support, and 
paternity-related conditions under the "new" section 309(a) of the Act. Because the Applicant is 
ineligible to acquire U.S. citizenship at birth from his father for this reason alone, we do not address 
whether his father had the requisite physical presence to transmit U.S. citizenship to the Applicant 
under former section 301(a)(7) of the Act. The Applicant does not qualify for a Certificate of 
Citizenship and his application remains denied. 

ORDER: The appeal is dismissed. 

Cite as Matter ofC-A-M-, ID# 1543030 (AAO Oct. 12, 2018) 
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