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Non-Precedent Decision of the 
Administrative Appeals Office 

DATE: SEPT. 13, 2018 

APPEAL OF HARTFORD, CONNECTICUT FIELD OFFICE DECISION 

APPLICATION: FORM N-600, APPLICATION FOR CERTIFICATE OF CITIZENSHIP 

The Applicant, who was born in in 1986, seeks a Certificate of Citizenship reflecting that he 
derived U.S. citizenship from his mother. Immigration and Nationality Act (the Act) 
§ 320, 8 U.S.C. § 1431. An individual born outside the United States, who automatically derived U.S. 
citizenship after birth but before the age of 18, may apply to receive a Certificate of Citizenship. 
Generally, for an individual claiming automatic U.S. citizenship after birth and who was born after 

1983, the individual must have at least one U.S. citizen parent and be residing in that 
parent's legal and physical custody in the United States as a lawful permanent resident before 18 years 
of age. 

The Director of the Hartford, Connecticut Field Office denied the application, concluding the 
Applicant did not demonstrate that he resided in the United States in the legal and physical custody 
of his mother when she became a naturalized U.S. citizen, or thereafter and prior to his 18th 
birthday, as required under section 320(a)(3) of the Act. 

On appeal, the Applicant submits additional evidence, and asserts that he satisfied section 320 of the 
Act legal and physical custody conditions during the required time period. 

Upon de nova review, we will dismiss the appeal. 

I. LAW 

The record reflects that the Applicant was born in Jamaica on 1986, to unmarried 
foreign national parents who never married. He was admitted into the United States as a lawful 
permanent resident in 1996, and his mother became a naturalized U.S. citizen on 

2004. He turned 18 years old a few months later, in 2004. There is no 
evidence indicating that his father is a U.S. citizen, and the Applicant is seeking derivative 

citizenship through his mother. 

For derivative citizenship purposes, we apply "the law in effect at the time the critical events giving 
rise to eligibility occurred." See Minasyan v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 2005). 
Section 320 of the Act, as amended by the Child Citizenship Act of 2000, Pub. L. No. 106-395, 114 
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Stat. 1631, which was in effect when the Applicant's mother became a U.S. citizen and when the 
Applicant turned 18, applies to his derivative citizenship claim. 

Section 320 of the Act provides, in pertinent part: 

(a) A child born outside of the United States automatically becomes a citizen of 
the United States when all of the following conditions have been fulfilled: 

(1) At least one parent of the child is a citizen of the United States, 
whether by birth or naturalization. 

( 1) The child is under the age of eighteen years. 

(I) The child is residing in the United States in the legal and physical 
custody of the citizen parent pursuant to a lawful admission for 
permanent residence. 

Because the Applicant was born abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. See Matter of 
Baires-Larios, 24 l&N Dec. 467,468 (BIA 2008). 

II. ANALYSIS 

The Applicant meets several requirements for derivative citizenship under section 320(a) of the Act. 
Naturalization certificate evidence shows that his mother became a U.S. citizen in 2004, 
when the Applicant was 17 years old. He therefore satisfies the requirement in section 320(a)(l) of 
the Act. The Applicant was also admitted into the United States as a lawful permanent resident in 

1996, when he was nine. He thus meets the lawful permanent resident condition set forth in 
the last clause of section 320(a)(3) of the Act. 

However it is uncontested that the Applicant was incarcerated in the State of New York between 
2003 and 2006. 1 The issue on appeal is therefore whether the Applicant established 

that he resided in the United States in his mother's legal and physical custody when she became a 
U.S. citizen (in 2004) or thereafter, and before he turned 18 (in 2004), as required 
under section 320(a)(3) of the Act. We find, upon review, that the Applicant has not met the 
physical custody requirement. 

The Applicant claims on appeal that the section 320(a)(3) of the Act term "physical custody" is 
ambiguous and has no federal common law interpretation, and that we must therefore look to the 
plain language of the statute, to legislative intent, and to New York State law, in order to interpret 

1 See Applicant's 2017 Declaration in Support of Motion to Tenninate, and the 2017, Corrections 

and Community Supervision letter contained in the record. 
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the term. He indicates that Congress intended for families to remain unified, and did not intend to 
exclude children who were incarcerated for section 320(a)(3) of the Act parental physical custody 
purposes. He concludes, on this basis, that we should interpret section 320(a)(3) of the Act 
"physical custody" requirements in a manner that is favorable to him.2 The Applicant, however, 
does not cite to any direct legal autho.rity to support his arguments. 

All of the Applicant's assertions stem from his claim that the term "physical custody" is ambiguous. 
However, this is not the case. While undefined in the statute and regulations, courts and the Board 
of Immigration Appeals have defined the term "physical custody" for derivative citizenship 
proceedings as "actual uncontested custody," interpreted to mean actual residence with the parent. 
See Matter of M-, 3 I&N Dec. 850, 856 (BIA 1950); Bagot v. Ashcroft, 398 F. 3d 252, 267 (3d Cir. 
2005). The term "residence" has been interpreted for immigration purposes to mean "[t]he place of 
general abode; the place of general abode of a person means his principal, actual dwelling place in 
fact, without regard to intent." Section 101(a)(33) of the Act, 8 U.S.C. § 1101(a)(33).3 

In order to satisfy section 320(a)(3) of the Act physical custody conditions, the Applicant must 
therefore demonstrate that his principal, actual dwelling place when his mother became a naturalized 
U.S. citizen (in 2004), or thereafter and prior to his 18th birthday (in 2004), was 
with his mother. It is undisputed, in this case, that the Applicant was incarcerated by the State of 
New York from 2003 through 2006. As such, he was not in his mother's physical 
custody during the required time period. 

Because the Applicant has not satisfied section 320(a)(3) of the Act physical custody conditions, we 
need not address whether his mother had legal custody over him during that time. 

III. CONCLUSION 

The Applicant has not shown he resided in the United States in his mother's physical custody when 
she became a U.S. citizen, and before he turned 18, as required. He therefore cannot derive 
citizenship through his mother under section 320 of the Act. 

2 The Applicant also asserts that determining his mother did not have physical custody over him while he was 
incarcerated punishes him twice for his crime, because it would result in his removal from the United States. He claims 
that this violates his Fifth and Sixth Amendment constitutional rights. Because we do not have appellate jurisdiction 
over constitutional issues, we will not address this issue. See, e.g., Matter of Fuentes-Campos, 21 I&N Dec. 905, 912 
(BIA 1997) (like the Board of Immigration Appeals, we lack jurisdiction to rule on the constitutionality of the Act and 

regulations that we administer.) 
3 The Applicant cites to a denaturalization-related case for the proposition that inmates do not lose residence status in 
their homes simply because they are incarcerated elsewhere. See U.S. v. Arango, 670 F. 3d 988, 998 (9th Cir. 2012). 
However, the residence issue in that case was where the petitioner resided for court venue filing purposes. The case did 
involve a derivative citizenship claim or interpret the term "residence" for immigration benefit purposes. 
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ORDER: The appeal is dismissed. 

Cite as Matter of A-N-L-, ID# 1296811 (AAO Sept. 13, 2018) 
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