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The Applicant, who was born in Mexico in 1976, seeks a Certificate· of Citizenship indicating he 
acquired citizenship at birth through his claimed father. For an individual claiming to be a U.S. citizen 
at birth, who was born to unmarried parents between December 24, 1952, and November 14, 1986, and 
is claiming citizenship through a U.S. citizen father, the father must have been physically present in the 
United States for 10 years (with at least 5 years occurring after the age of 14) before the individual's 
birth and the individual must also satisfy legitimation requirements. 

The Director of the San Antonio, Texas Field Office denied the application, concluding the 
Applicant did not establish that he was the biological child of his claimed U.S. citizen father, or that 
the father was physically present in the United States for 10 years, at least 5 after the father turned 
14, as required. 

We dismissed the Applicant's appeal, finding we had no jurisdiction over his constitutional claim; 
and that although he established his father's paternity by legitimation, as required under former 
section 309(a) of the Act, he did not demonstrate -his father was physically present in the United 
States for l O years prior to his birth, at least 5 after his father turned 14, as required under former 
section 301 (a)(7) of the Act. Our prior finding is incorporated into this decision. 

The matter is now before us on a motion to reopen and reconsider. The Applicant asserts that 
pursuant to the U.S. Supreme Court decision, Sessions v. Morales-Santana, 137 S. Ct. 1678 (2017), 
he is only required to show that his father met 5-year U.S. physical presence requirements set forth 
in section 30 I (g) of the Act, rather than the 10-year physical presence conditions contained in former 
section 301 (a)(7) of the Act. 1 He also claims that new evidence demonstrates his father was 
physically present in the United States for the required time period.2 

1 Fonner section 30 I (a)(7) of the Act was re-designated as section 30 I (g) by the Act of October 10, I 978, supra, but the 
I 0-year U.S. physical presence requirement did not change until the enactment of the Immigration and Nationality Act 
Amendments of 1986, Pub. L. No. 99-653, I 00 Stat. 3655, which lowered this requirement to 5 years. The provisions of 
the amended section 301(g) apply only to individuals who were born on or after November 14, 1986. See Section 8(r) of 
the Immigration Technical Corrections Act of 1988, Pub. L. No. I 00-525, I 02 Stat. 2609. 
2 The Applicant also renews a request for his father to be scheduled for interview with a USCIS officer. However, as we 
discussed in our previous decision, the record already contains written statements from the father, and the Applicant has 
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I. LAW 

A motion to reopen is based on documentary evidence of new facts. The regulation at 8 C.F.R. 
§ l 03.5(a)(2) provides that a motion to reopen must state the new facts to be provided in the 
reopened proceeding and be supported by affidavits or other documentary evidence. 

A motion to reconsider must establish that our decision was based on an incorrec~ application of law 
or policy and that the decision was incorrect based on the evidence in the record of proceedings at 
the time of the decision. 8 C.F.R. § 103.5(a)(3). The motion to reconsider must be supported by a 
pertinent precedent or adopted decision, statutory or regulatory provision, or statement of U.S. 
Citizenship and Immigration Services (USCIS) or Department of Homeland Security policy. Id. 

II. ANALYSIS 

The issues in this case are: I) whether the Applicant established that our prior decision- was 
erroneous based on an incorrect application of law or USCIS policy; and 2) whether he established 
that his father was physically present in the United States for the period of time required, based on 
new evidence. We find he has established neither scenario. 

A. Motion to Reconsider 

The Applicant claims that we erroneously required his father to meet the IO-year U.S. physical 
presence requirements contained in former section 301 ( a)(7) of the Act. He asserts that pursuant to 
Congressional intent and the U.S. Supreme Court finding in Sessions v. Mora/es-Santana, supra, the 
5-year U.S. physical presence requirements set forth in section 30I(g) of the Act are applicable to his 
case. However, as discussed in our prior decision, the Supreme Court did not make such a finding. 
Moreover, the U.S. Fifth Circuit Court of Appeals (the court which also has jurisdiction in the 
Applicant's case) clarified in its subsequent decision, Villegas-Sarabia v. Sessions, that other than 
eliminating the discriminatory benefit to mothers, Morales-Santana did not rewrite previous 
statutory requirements for acquiring citizenship, and an individual's derivative citizenship continued 
to be governed by the statutes in place at the time of their birth. See Villegas-Sarabia v. Sessions, 
874 F. 3d 871, 883-84 (5th Cir. 2017.)3 The Applicant has not cited to any legal authority or USCIS 
policy that differs from this interpretation. 

As discussed in our prior decision, the applicable law for deriving U.S. citizenship for an individual 
born in 1976 is former section 301 (a)(7) of the Act. Accordingly, the Applicant must demonstrate 
that his citizen father satisfied the former section 30l(a)(7) of the Act condition that he was 

been provided with sufficient opportunity to provide evidence of his father's U.S. physical presence. The evidentiary 
value of his father's personal testimony would therefore be limited. 
:i This petitioner in the Villegas-Sarabia v. Sessions case appears to be the Applicant's brother: 
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physically present in the United States for 10 years prior to the Applicant's birth, at least 5 years 
after he turned 14. 

B. Motion to Reopen 

In our prior decision, we determined that the Applicant provided insufficient evidence to establish 
his father was physically present in the United States for 10 years prior to the Applicant's birth (in 
1976), at least 5 after his father turned 14 (in 1969), and that at best the record showed his father was 
physically present in the United States for up to 2 months between 1955 and 1956, and for an 
unknown period of time between 1972 and 1976. 

Now the Applicant claims that new evidence demonstrates his father was physically present in the 
United States for the required time period. In support he submits a second affidavit from his father, 
an affidavit and Texas residence information for a family friend, and an immunization record for his 
paternal uncle. 

Similar to our appeal discussion about documents pertammg to the paternal uncle, the 1970s 
immunization -record submitted on motion is indicative of only the uncle's U.S. physical presence, 
and not the Applicant's father's. The physical presence requirement in former section 30l(a)(7) of 
the Act may not be satisfied by the· uncle. See Drozd v. INS, 155 F .3d 81, 87 (2d Cir. 1998) ( courts 
have rejected the argument that statutory requirements to transmit citizenship can be constructively 
satisfied.)4 New Texas residence information for a family friend also does not reference the 
Applicant's father, and demonstrates only that the friend was physically present in Texas after 1998. 

The father's and family friend's affidavits also have limited evidentiary weight. The affidavits 
essentially repeat statements made in previously-submitted affidavits from the Applicant's father, 
family members, and friends. Moreover, although the new affidavits provide some additional details 
about claimed dates and places the father lived and worked in the United States, this information 
does not overcome contradictory claims discussed in our prior decision, or our finding that the 
record contained insufficient evidence to corroborate the physical presence assertions. See Matter of 
E-M-, 20 l&N Dec. 77 (Comm'r. 1989) (In ascertaining the evidentiary weight of an affidavit, we 
must determine the basis for the affiant's knowledge of the information to which he is attesting, and 
whether the statements are plausible, credible, and consistent both internally and with the other 
evidence of record.) See also, Matter of Y-B-, 21 l&N Dec. 113 6 (BIA 1998) (If testimonial 
evidence lacks specificity, detail, or credibility, there is a greater need for the affected party to 
submit corroborative evidence.) 

4 This evidence also has limited evidentiary value, as the uncle's address is illegible, the health care facility is not listed, 
and although there is a handwritten notation indicating that the record is from there is no official stamp 
or letterhead to reflect this, and it is not clear where the school is located. 
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III. CONCLUSION 

Overall, the Applicant has not shown that our previous decision was in error based on an incorrect 
application of law or USCIS policy, or that new evidence demonstrates his father was physically 
present in the United States for 10 years prior to the Applicant's birth, at least 5 after the father 
turned 14, as required under former section 301 (a)(7) of the Act. The Applicant has therefore not 
established that he acquired U.S. citizenship at birth through his father. 

ORDER: The motion to reopen is denied. 

FURTHER ORDER: The motion to reconsider is denied. 

Cite as Matter of E-V-S-, ID# 1580300 (AAO Sept. 14, 2018) 
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