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Non-Precedent Decision of the 
Administrative Appeals Office 

DATE: SEPT. 19, 2018 

APPEAL OF HARTFORD, CONNECTICUT FIELD OFFICE DECISION 

APPLICATION: FORM N-600K, APPLICATION FOR CITIZENSHIP AND ISSUANCE OF 
CERTIFICATE UNDER SECTION 322 

The Applicant's mother, a citizen of the United States, seeks a Certificate of Citizenship on behalf of 
her child who was born in Italy in 2005. Immigration and Nationality Act (the Act) section 322, 
8 U.S.C. § 1433. A U.S. citizen parent may apply for a Certificate of Citizenship on behalf of a 
child residing outside the United States if the child is residing in the U.S. citizen parent's custody, 
and that parent, or the parent's U.S. citizen parent (the child's grandparent), had been physically 
present in the United States for five years, two of which were after the parent turned 14 years old. 

The Director of the Hartford, Connecticut Field Office denied the application, concluding that the 
Applicant did not establish she resided outside of the United States in her U.S. citizen mother's legal 
and physical custody, as required. 

On appeal the Applicant submits additional evidence, and claims that the record now demonstrates 
she resides in Italy in her mother's custody. 

Upon de nova review, we find that the new evidence sufficiently shows the Applicant resides abroad 
in her mother's legal and physical custody, and that she meets most of the criteria under section 322 
of the Act. 

I. LAW 

The record reflects that the Applicant is a minor who was born in Italy on 2005, and who 
currently resides in Italy. Her father is a foreign national; her mother was born in Connecticut in 
1969, and is a U.S. citizen; and her maternal grandmother, who was born in Italy in 1947, became a 
naturalized U.S. citizen in May 1961. The Applicant claims U.S. citizenship under section 322 of 
the Act, through her mother and grandmother. 

Section 322 of the Act (as amended by the Child Citizenship Act of 2000, Pub. L. No. 106-395, 114 
Stat. 1631 (Oct. 30, 2000), applies to children who, like the Applicant, were born and reside outside 
of the United States. It states, in pertinent part that: 
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(a) A parent who is a citizen of the United States ... may apply for naturalization on 
behalf of a child born outside of the United States who has not acquired citizenship 
automatically under section 320. The Attorney General [ now Secretary of the 
Department of Homeland Security (Secretary)] shall issue a certificate of citizenship 
to such applicant upon proof, to the satisfaction of the [Secretary], that the following 
conditions have been fulfilled: 

(1) At least one parent ... is a citizen of the United States, whether by birth or 
naturalization. 

(2) The United States citizen parent--

(A) has ... been physically present in the United States or its outlying 
possessions for a period or periods totaling not less than five 
years, at least two of which were after attaining the age of 
fourteen years; or 

(B) has ... a citizen parent who has been physically present in the 
United States or its outlying possessions for a period or periods 
totaling not less than five years, at least two of which were after 
attaining the age of fourteen years. 

(3) The child is under the age of eighteen years. 

(4) The child is residing outside of the United States in the legal and physical 
custody of the [citizen parent] .... 

(5) The child is temporarily present in the United States pursuant to a lawful 
admission, and is maintaining such lawful status. 

(b) Upon approval of the application (which may be filed from abroad) and ... upon 
taking and subscribing before an officer of the Service within the United States to the 
oath of allegiance required by this Act of an applicant for naturalization, the child 
shall become a citizen of the United States and shall be furnished by the [Secretary] 
with a certificate of citizenship. 

Because the Applicant was born abroad, she is presumed to be a foreign national and bears the 
burden of establishing her claim to U.S. citizenship by a preponderance of credible evidence. See 
Matter of Baires-Larios, 24 I&N Dec. 467, 468 (BIA 2008). The "preponderance of the evidence" 
standard requires the record to demonstrate that the Applicant's claim is "probably true," based on 
the specific facts of her case. See Matter of Chawathe, 25 l&N Dec. 369, 376 (AAO 2010) (citing 
Matter of E-M-, 20 I&N Dec. 77, 79-80 (Comm'r. 1989)). 
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II. ANALYSIS 

The Applicant has established that she meets several requirements for issuance of a Certificate of 
Citizenship under section 322 of the Act. Her birth certificate reflects the biological parent-child 
relationship between the Applicant and her mother, and demonstrates that the Applicant is under 18 
years of age, as required under section 322(a)(3) of the Act. Birth, marriage, and naturalization 
certificates also establish the biological parent-child relationship between the Applicant's mother 
and maternal grandmother; show the mother is a U.S. citizen born in Connecticut; and reflect that the 
grandmother became a U.S. citizen through naturalization in May 1961. Section 322(a)(l) citizen 
parent and section 322(a)(2)(B) of the Act citizen grandparent conditions have therefore also been 
met. 

The issue on appeal is whether the Applicant demonstrated, by a preponderance of the evidence, that 
she resides outside of the United States in the legal and physical custody of her U.S. citizen mother, 
as required under section 322(a)(4) of the Act. If this is shown an additional issue is whether the 
Applicant sufficiently established that her maternal grandmother was physically present in the 
United States for 5 years, at least 2 after attaining the age of 14 ( on 1961) as required under 
section 322(a)(2)(B) of the Act. 1 

The Director determined that the Applicant did not establish she resides abroad in the legal and 
physical custody of her citizen mother, because her Form N-600K lists a U.S. address for her mother 
and an Italian address for the Applicant. The Applicant's mother claims on appeal, though, that she 
mistakenly wrote her U.S. mailing address on the Form N-600K, and that her actual residence is 
with the Applicant in Italy. In support, the Applicant submits her family's Italian residence registry 
information. The record also contains birth certificates for the Applicant and her parents; her 
parents' marriage certificate; baptism, medical, and school information for the Applicant; documents 
pertaining to the mother's employment; and a letter from her parents.2 To establish her 
grandmother's U.S. physical presence, the Applicant submits additional baptism, U.S. citizenship, 
school enrollment, and social security earnings information for the grandmother. 

Upon review of the entire record, which includes new evidence submitted on appeal, we find that the 
Applicant has sufficiently shown that she resides in Italy in the legal and physical custody of her 
mother. She has also demonstrated that her maternal grandmother was physically present in the 
United States for the required time period, and that she meets all but the temporary presence-related 
conditions set forth in section 322 of the Act. 

1 The Applicant does not claim, nor does the record reflect, that her mother was physically present in the United States 
for the time period required under section 322(a)(2)(A) of the Act. 
2 The Applicant also submits what appear to be Italian-language tax, bank, and utility bill documents; however, we are 
unable to determine their evidentiary value as they are not accompanied by certified English language translations. 
8 C.F.R. § I 03.2(b)(3) (Any document in a foreign language must be accompanied by a full English language 
translation.) 
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A. Residence Outside of the United States in the Legal and Physical Custody of the Citizen Parent 

In order to satisfy section 322(a)(4) of the Act requirements, the Applicant must demonstrate that she 
resides outside of the United States in the legal and physical custody of her mother. 

1. Residence 

Section 101(a)(33) of the Act, 8 U.S.C. § 1101(a)(33), defines the term "residence" as "the place of 
general abode; the place of general abode of a person means his principal, actual dwelling place in 
fact, without regard to intent." 

Here, the Applicant's Form N-600K contains a U.S. address for her mother, and a Italy 
address for the Applicant. The Director indicated this reflected the Applicant's mother resided in the 
United States, not in Italy. The Applicant claims on appeal, though, that her mother mistakenly 
wrote an aunt's U.S. mailing address on the Form N-600K, and that her actual residence is in Italy 
with the Applicant and their family. 

Aside from the address listed on the Form N-600K, the record contains no indication that the 
Applicant's mother resides in the United States. Moreover, to support her claims, the Applicant now 
submits a declaration from her mother and father stating that they live in Italy with the Applicant and 
her brother. She also provides family residence registration records, dated in 2017 and 2018, 
reflecting that she, her mother and father, and her brother are members of the same household, and 
that they live together in Italy. In addition, new employment information shows her 
mother's address in Italy since 2015, and school and medical records for the Applicant also reflect 
her residence in Italy with her parents. This evidence sufficiently demonstrates that the Applicant's 
mother resides in Italy with the Applicant. 

2. Physical Custody 

Neither the Act nor the regulations define the term "physical custody." However, both federal courts 
and the Board of Immigration Appeals have considered physical custody in the context of "actual 
uncontest~d custody" in derivative citizenship proceedings, and interpreted it to mean actual 
residence with the parent. See Bagot v. Ashcroft, 398 F.3d 252, 267 (3d Cir. 2005); Matter of M-, 
3 I&N Dec. 850, 856 (BIA 1950). As the evidence discussed above demonstrates the Applicant 
resides with her mother, it sufficiently demonstrates she lives in Italy in her mother's actual custody. 
The Applicant therefore meets section 322(a)(4) of the Act physical custody requirements. 

3. Legal Custody 

The Applicant has also satisfied the legal custody condition set forth in section 322(a)(4) of the Act. 
USCIS will presume that the U.S. citizen parent has legal custody of a child in the case of a 
biological child born to married parents if the child "resides with both natural parents (who are 
married to each other, living in marital union, and not separated.") 8 C.F.R. § 322.l(l)(i). In this 
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case, the Applicant's birth certificate demonstrates the biological parent-child relationship between 
the Applicant and her parents, and her parents' marriage certificate establishes that they married in 

Italy in 2004. The record does not indicate that the Applicant's parents have legally 
separated. Moreover, the Applicant now submits a declaration from her mother and father stating 
that they live in Italy as a married couple with the Applicant and her brother. The family's 2017 
Italian residence registration information further corroborates that the Applicant lives in Italy with 
her brother and both of their parents. We find that this evidence shows that she meets the legal 
custody requirements set forth at section 322(a)(4) of the Act. 

B. Citizen Grandmother's U.S. Physical Presence 

Although not addressed in the Director' s decision, the Applicant has also demonstrated that her U.S. 
citizen maternal grandmother was physically present in the United States for 5 years, at least 2 of 
which were after attaining the age of 14 ( on , 1961 ). The record contains the grandmother's 
confirmation certificate from a church in Connecticut, dated in May 1958; and school records reflect 
she went to school in Connecticut between 1960 and 1963; that she obtained her high school 
diploma there in 1965; and that she was enrolled in adult education classes in Connecticut between 
1968 and 1969. In addition, social security earnings information reflects that the grandmother 
earned an income in this country in 1968, 1969, 1970, and 1972. Moreover, the grandmother's 
naturalization certificate reflects her U.S. presence when she became a citizen in May 1961; and the 
grandmother and the grandmother's father listed lengthy periods of annual U.S. physical presence 
for her between September 1954 and 1973 on naturalization petition and Report of U.S. Citizen 
Birth Abroad forms. The totality of this evidence sufficiently demonstrates that the Applicant's 
grandmother was physically present in the United States for 5 years, at least 2 after attaining the age 
of 14, as required under section 322(a)(2)(B) of the Act. 

C. Temporary Presence in the United States 

Section 322(a)(5) of the Act requires the Applicant to be temporarily present in the United States 
pursuant to a lawful admission to receive a Certificate of Citizenship. The regulation at 
8 C.F.R. § 322.4 provides that the U.S. citizen parent and the child must appear in person before a 
U.S. Citizenship and Immigration Services officer for examination on the application under section 
322 of the Act. Because the record indicates that the Applicant and her mother are currently in Italy, 
we will remand the matter to the Director to schedule this interview. 

III. CONCLUSION 

The Applicant has established that she resides outside the United States in the legal and physical 
custody of her citizen mother; that her U.S. citizen grandmother was physically present in the United 
States for 5 years, at least 2 of which were after her 14th birthday; and that she meets most of the 
requirements for issuance of a Certificate of Citizenship under section 322 of the Act. However, as 
the Applicant has not been scheduled for an interview before a USCIS officer, she has not had an 
opportunity to fulfill the remaining condition for issuance of Certificate of Citizenship under section 
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322 of the Act, which requires her temporary presence in the United States pursuant to a lawful 
admission, and maintenance of such status. Accordingly, we will return the matter to the Director to 
schedule this interview. 

ORDER: The decision of the Director is withdrawn. The matter is remanded for the entry of a 
new decision consistent with the foregoing analysis. 

Cite as Matter of D-M-, ID# 1439641 (AAO Sept. 19, 2018) 
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