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APPEAL_OF LOUISVILLE, KENTUCKY FIELD OFFICE DECISION 

APPLICATION: FORM N-600, APPLICATION FOR CERTIFICATE OF CITIZENSHIP 

The Applicant, who was born in Colombia in 1965, seeks a Certificate of Citizenship !ndicating that 
he acquired U.S. citizenship after birth through his father. Immigration and Nationality Act (the 
Act) section 321, 8 U.S.C. § 1432, repealed by Sec. 103(a), title I, Child Citizenship Act of 2000, 
Pub. L. No. 106-395, 114 Stat. 1631 (2000). 

The Director of the Louisville, Kentucky Field Office denied the application, concluding that the 
Applicant did not establish eligibility to derive citizenship under former section 321 of the Act. 1 

On appeal, the Applicant claims that his citizen father applied for derivative citizenship on his behalf 
when he was a child, and that he is eligible to derive U.S. citizenship through his father or mother.2 

Upon de nova review, we will dismiss the appeal. 

I. LAW AND ANALYSIS 

The applicable law for derivative citizenship purposes is "the law in effect at the time the critical 
events giving rise to eligibility occurred." Minasyan v. Gonzales, 401 F.3d 1069, 1075 (9th Ctr. 
2005). In this case, the record reflects that the Applicant was born in Colombia on 1965, 
to married foreign national parents. He was admitted to the United States as a lawful permanent 
resident on January 18, 1965, and his father became a naturalized U.S. citizen in August 1965. The 

1 The Director also determined the Applicant was ineligible to derive citizenship through a U.S. citizen parent under 
section 320 of the Act, 8 U.S .C. § 1431, because he was over the age of 18 when the provision went into effect in 
February 2001. See Maller of Rodriguez-Tejedor, 23 l&N Dec. 153 (BIA 2001) (the Child Citizenship Act of 2000 
(CCA), Pub. L. No. 106-395, 114 Stat. 1631 (Oct. 30, 2000), took effect on February 27, 2001, and amended former 
sections 320 and 322 of the Act, and repealed fonner section 321 of the Act. The provisions of the CCA are not 
retroactive, and the amended provisions of section 320 of the Act apply only to individuals who were not yet 18 years 
old as of February 27, 2001 .) The Applicant, who was 36 in February 200 I, does not contest his ineligibility to derive 
citizenship under section 320 of the Act. 
2 The Applicant also claims generally, that he is eligible to derive citizenship based on substantial family, personal, and 
cultural ties to the United States;.however, in order to derive U.S. citizenship there must be strict compliance with all the 
congressionally imposed prerequisites. See F edorenko v. United States, 449 U.S. 490, 506 ( 1981 ). 
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Applicant's parents subsequently divorced in 
U.S . citizen in March 1991. 

A. Former Section 321 of the Act 

1973, and his mother became a naturalized 

Based on the Applicant's year of. birth (in 1965), and the year that he turned 18 (in 1983), his 
derivative citizenship claim falls under former section 321 of the Act, which provided in pertinent 
part that: 

(a) A child born outside of the United States of alien parents, or of an alien parent and a 
citizen parent who has subsequently lost citizenship of the United States, becomes a 
citizen of the United States upon fulfillment of the following conditions: 

(1) The naturalization of both parents; or 

(2) The naturalization of the surviving parent if one of the parents is deceased; or 

(3) The naturalization of the parent having legal custody of the child when there 
has been a legal separation of the parents or the naturalization of the mother if 
the child was born out of wedlock and the paternity of the child has not been 
established by legitimation; and if-

( 4) Such naturalization takes place while such child is under the age of 18 years; 
and 

(5) Such child is residing in the United States pursuant to a lawful admission for 
permanent residence at the time of the naturalization of the parent last 
naturalized under clause (1) of this subsection, or the parent naturalized under 
clause (2) or (3) of this subsection, or thereafter begins to reside permanently in 
the United States while under the age of 18 years. 

The Applicant has not demonstrated eligibility to derive U.S. citizenship through either parent under 
this provision. 

1. Former Section 32l(a)(l) and (a)(2) of the Act 

The Applicant did not satisfy former section 321 (a)(l) of the Act requirements, since his biological 
parents did not both become naturalized U.S. citizens while they were married, and before he turned 
18. He also did not satisfy former section 321 (a)(2) of the Act conditions. Although the record 
reflects that his father became a naturalized U.S. citizen in 1965, when the Applicant was less than 
one years old, the Applicant did not demonstrate that his non-citizen mother was deceased before his 
18th birthday, as required. 

2 
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2. Former Section 32l(a)(3) of the Act 

In addition, the Applicant did not establish that he derived citizenship through either parent under 
former section 321(a)(3) of the Act. 

a. Claim Through Father 

The record reflects, first, that the Applicant's father became a naturalized U.S. citizen in 1965,.eight 
years before his divorce in 1973. The father therefore did not satisfy former section 321(a)(3) of the 
Act requirements that he become a naturalized U.S. citizen after legal separation. See Matter of 
Baires-Larios, 24 l&N Dec. 467, 469-70 (BIA 2008) (illustrating that an individual who was under 
I 8 met former section 321(a)(3) of the Act requirements where the parents divorced in 1978, the 
father became a U.S. citizen in 1989, and legal custody was transferred to father in 1990). See also 
Minasyan v. Gonzales, 401 F.3d 1069, 1076 (9th Cir. 2005), and Jordan v. Attorney General of US.; 
424 F.3d 320, 329-30 (3d Cir. 2005) (discussing, amongst other things, the requirement that the 
parent conferring citizenship naturalize after legal separation from the non-citizen parent.) 

The Applicant also did not establish that his father was awarded legal custody over the Applicant 
when he divorced in 1973, or thereafter and prior to the Applicant's 18th birthday. Legal custody 
vests "[b]y virtue of either a natural right or a court decree." , See Matter of_ Harris, 
15 I&N Dec. 39, 41 (BIA 1970). Here, the parents' divorce decree reflects that the Circuit Court of 
the Eleventh Judicial Circuit in and for ·Florida awarded custody and "full control and 
supervision of the [Applicant's] care, guidance, maintenance and education" to the mother, subject 
only to the father' s reasonable visitation rights and duty to pay child support. The Applicant has 
provided no evidence showing that this custody order was amended, or that his father was awarded 
legal custody over the Applicant subsequent to his divorce, and prior to the Applicant's 18th 
birthday. 

b. Claim Through Mother 

The Applicant also did not ·demonstrate eligibility to derive citizenship through his mother under 
former section 32l(a)(3) of the Act. Although the Applicant's mother was awarded legal custody 
over the Applicant when the parents divorced in 1973, and prior to the Applicant's 18th birthday, the 
record reflects that she did not become a naturalized O .S. citizen until 1991, when the Applicant was 
over 26. She therefore did not satisfy former section 321 (a)(3) of the Act naturalized parent 
requirements prior to the Applicant's 18th·birthday. 

B. Former Section 322 of the Act 

The Applicant also claims that his father filed a citizenship application on his behalf when he was a 
child, and that he derived U.S. citizenship through his father on this basis. 

3 
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Under former section 322 of the Act, 8 U.S.C. § 1433 (as in effect prior to February 27, 2001), a 
U.S. citizen parent could apply and obtain U.S. citizenship on behalf of a child born outside the 
United States if, amongst other things, at least one parent was a U.S. citizen by birth or 
naturalization; the child was under the age of 18, physically present in the United States pursuant to 
a lawful admission, and in the legal custody of the citizen parent; and the citizenship application was 
approved and the child took an oath of allegiance to the United States prior to their 18th birthday.3 

Here, the Applicant filed his citizenship application in 2016, and there is no evidence that before 
turning 18, his father filed a citizenship application on his behalf, or that he took an oath of 
allegiance. The Applicant therefore does not qualify for derivative citizenship under former section 
322 of the Act. 

Ill. CONCLUSION 

Because the Applicant was born abroad, he is presumed to be a foreign national and bears the 
burden of establishing his claim to U.S. citizenship by a preponderance of credible evidence. See 
Matter of Baires-Larios, 24 l&N Dec. 467, 468 (BIA 2008). For the reasons discussed above, we 
find the Applicant has provided insufficient evidence to establish that he qualifies to derive 
citizenship through his father or mother. 

ORDER: The appeal is dismissed. 

~ Cite as Matter of M-G-1-H-, ID# 2025116 (AAO Sept. 21, 2018) 

3 Former section 322 of the Act, Pub. L. 103-416, Title I, 108 Stat. 4305 (Oct. 25, 1994) was amended in February 2001 
by Sec. 103(a), title I, Child Citizenship Act of 2000, Pub. L. No. 106-395, 114 Stat. 1631 (2000). 
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