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The Applicant, who was born to unmarried parents in Guyana id I 1965, seeks a Certificate of 
Citizenship to reflect that he acquired U.S. citizenship from his father under former section 30l(a)(7) 
of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1401(a)(7). 

The Director of the New York, New York District Office denied the application, and then affirmed 
the decision in response to a motion to reopen and reconsider, concluding the Applicant did not 
demonstrate eligibility to derive or acquire citizenship through a U.S. citizen parent under former 
sections 301, 309, and 321 of the Act, 8 U.S.C. §§ 1401, 1409, and 1432. We determined similarly, 
on appeal, that the Applicant did not establish eligibility to derive citizenship through his mother under 
former section 321 of the Act. We also found that even if the Applicant established that his father was 
a U.S. citizen, he provided insufficient evidence to demonstrate that his father legitimated him prior 
to his 21st birthday, as required under former section 309(a) of the Act, and for former section 
301(a)(7) of the Act. 

The matter is now before us on a motion to reopen and reconsider. The Applicant submits additional 
evidence and claims he has sufficiently shown his father legitimated him prior to his 21st birthday, 
and that he meets former section 309(a) of the Act requirements. 

Because the Applicant was born abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. See Matter of 
Baires-Larios, 24 I&N Dec. 467,468 (BIA 2008). Upon review, we will dismiss the motion. 

I. LAW 

A motion to reopen is based on documentary evidence of new facts. The regulation at 8 C.F.R. 
§ 103.5(a)(2) provides that a motion to reopen must state the new facts to be provided in the reopened 
proceeding and be supported by affidavits or other documentary evidence. 

A motion to reconsider must establish that our decision was based on an incorrect application of law 
or policy and that the decision was incorrect based on the evidence in the record of proceedings at the 
time of the decision. 8 C.F.R. § 103.5(a)(3). 
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II. ANALYSIS 

The issue on motion is whether the Applicant has established that our prior decision (which we 
incorporate here by reference), that he did not meet former section 309(a) legitimation requirements, 
was erroneous based on documentary evidence of new facts, or an incorrect application of law or U.S. 
Citizenship and Immigration Services (USCIS) or Department of Homeland Security (DHS) policy. 1 

Upon review, we find that the Applicant has established neither scenario. 

We determined in pertinent part in our prior decision that even if the Applicant established that his 
father was a U.S. citizen, he did not demonstrate his father legitimated him under the law in Guyana 
prior to his 21st birthday, or that he met former section 309(a) of the Act legitimation requirements. 2 

Specifically, we determined that the law that existed in Guyana prior to the Applicant's 21st birthday 
required the natural parents to marry in order for legitimation to occur; and the 2009 Status of Children 
Act in Guyana (which eliminated distinctions between children born in or out of wedlock) did not 
apply, for immigration purposes, retroactively to children who reached the maximum age of 
legitimation before its enactment. Because the Applicant's parents never married, and he was over 
the age of 21 when the Status of Children Act went into effect, he did not satisfy former section 309( a) 
of the Act legitimation conditions. 

On motion, the Applicant asserts that he sufficiently demonstrated that his father legitimated him under 
the law in Guyana. He also claims, for the first time, that his father was in Maryland for three months 
before he passed away, and that he legitimated the Applicant under the law in Maryland. 

A. Legitimation in Guyana 

We determined in our prior decision that although Guyana enacted a Status of Children Act in 2009, 
which eliminated distinctions between legitimate and illegitimate children, the law went into effect 
after the Applicant's 21st birthday (he turned 21 in January 1986), and it did not apply retroactively 
to the Applicant. See Matter of Moraga, 23 I&N Dec. 195, 199 (BIA 2001). We found further that 
under the law that existed in Guyana prior to the Applicant's 21st birthday, children born out of 

1 We also determined that the Applicant did not demonstrate his father legitimated him in Florida, where evidence showed 
the father normally resided; and he did not establish eligibility to derive citizenship through his mother under former 
section 321 of the Act, because she did not become a naturalized U.S. citizen before he turned 18, as required. The 
Applicant does not contest these findings on motion. In addition, we did not find it necessary in our prior decision to 
address whether the Applicant satisfied additional former section 30l(a)(7) of the Act requirements. These requirements 
are not at issue on motion, and we reserve the issue. Our reservation is not a stipulation that the Applicant has established 
former section 301(a)(7) of the Act requirements. 
2 We noted in our prior decision that the record contained insufficient evidence to establish the father's U.S. citizenship; 
however, we analyzed the Applicant's claim assuming arguendo that the father was a U.S. citizen. On motion, the 
Applicant asse1is that he has sufficiently demonstrated his father was born a U.S. citizen; nevertheless, we again find it 
unnecessary to reach this issue on motion since in any event, he did not meet former section 309(a) of the Act legitimation 
requirements. Instead, we also reserve this issue. Our reservation is not a stipulation that the Applicant has established 
his father's U.S. citizenship. Rather, there is no constructive purpose to addressing the issue here, because it would not 
change the outcome of the motion. 

2 
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wedlock could only be legitimated through the subsequent marriage of the natural parents. See Matter 
of Rowe, 23 I&N Dec. 962 (BIA 2006) (overruled on other grounds). It was undisputed that the 
Applicant's parents never married. Accordingly, the Applicant did not establish that he was 
legitimated in Guyana. 

On motion, the Applicant indicates that Matter of Rowe did not take into account provisions in 
Guyana's Constitution (in effect since February 1980 and prior to the Applicant's 21st birthday), that 
accord equal rights to all children. 3 He cites to the Second Circuit Court of Appeals decision, Watson 
v. Holder, 643 F.3d 367 (2d Cir. 2011), for the proposition that because Guyana's Constitution 
accorded equal rights to children born in and out of wedlock, the country's pre-Status of Children Act 
legitimation law should be construed in a manner that brings it into conformity with the Constitution. 
The Applicant implies that by doing this the law discussed in Matter of Rowe would no longer require 
parents to marry in order to legitimate a child, and he asks us to "distance" ourselves from the finding 
in Matter of Rowe, that children born out of wedlock could only be legitimated through the subsequent 
marriage of the natural parents. 

Since we issued our appeal decision in 2014, the Board of Immigration Appeals (Board) overruled 
Matter of Rowe in part. See Matter of Cross, 26 I&N Dec. 485, 491 (BIA 2015) (withdrawing from 
Rowe to the extent that the decision requires the term "legitimation" to be given the same meaning 
throughout the Act). In Cross, the Board noted the following: 

Although Jamaica and Guyana enacted laws that effectively eliminated the legal distinction 
between children born in wedlock and those born out of wedlock, both countries retained a 
formal means of legitimating - the marriage of the biological parents. We therefore held that 
for derivative citizenship purposes, paternity could be established by legitimation only through 
the affirmative act of parental marriage. . . . We continue to espouse that holding and believe 
it embodies the correct understanding of/armer section 321 (a)(3). 

Id. at 490 ( emphasis added). 

Thus, pursuant to Cross, establishing paternity by legitimation in Guyana under both former sections 
321(a)(3) and 309(a) of the Act would require a marriage between the biological parents. The 
Applicant's reliance on the Watson v. Holder decision is misplaced, as that decision concerns the laws 
of Jamaica, not Guyana. We note that the U.S. Court of Appeals for the Second Circuit has spoken 
on the very issue before us, concluding that a Guyanese national's paternity was not established by 
legitimation under former section 309(a) of the Act because Guyana's general legitimation statute 
retained a formal, legal legitimation process, which required the marriage of the parents. United States 
v. Lewis, No. 17-3888, 2019 WL 2144371 (2d Cir. May 16, 2019). Accordingly, we find no reason to 
deviate from our prior decision that the Applicant's paternity was not established by legitimation under 
Guyanese law because his parents never married. 

3 On motion, the Applicant no longer claims that the 2009 Status of Children Act in Guyana applies to him retroactively. 
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B. Legitimation in Maryland 

The Applicant has also not established that his father legitimated him in Maryland prior to his 21st 
birthday. The Applicant claims that his father was in Maryland for three months prior to his death (in 
May 1976), trying to recover from an illness. The Applicant contends that his father legitimated him 
during that time under Maryland law, by acknowledging the Applicant as his son to everyone he was 
involved with. See Matter o_f Chambers, 17 I&N Dec. 117, 119 (BIA 1979 (the law in Maryland, as 
in effect prior to the Applicant's 21st birthday, provided that a father could legitimate a child through 
either a judicial paternity proceeding determination; a written acknowledgement of paternity; by 
openly and notoriously recognizing the child to be his child; or by subsequent marriage to the mother 
and oral or written acknowledgement of paternity). 

Unlike the Applicant's case, however, the father's actual residence in Maryland was not at issue in 
Matter of Chambers. 4 Evidence demonstrated that the father in Matter of Chambers supported and 
provided a home to his daughter prior to her 18th birthday. The father in Matter o_f Chambers also 
acknowledged the child in a written, signed affidavit, and a friend stated in an affidavit that the father 
openly recognized the child as his daughter in Jamaica and in Maryland. In the Applicant's case, even 
if we accepted that his father's residence or domicile was in Maryland, the Applicant provided no 
independent evidence to corroborate assertions that his father openly acknowledged him as his son 
during the claimed time period. Accordingly, he did not meet his burden of establishing that he was 
legitimated by his father in Maryland. 

III. CONCLUSION 

The Applicant has not demonstrated that our prior decision was in error based on new facts or 
evidence, or based on an incorrect application of law or policy. Accordingly, we affirm our prior 
decision that the Applicant did not derive U.S. citizenship from his father because his father did not 
establish the Applicant's paternity by legitimation prior to the Applicant turning 21 years of age. 

ORDER: The motion to reopen is dismissed. 

FURTHER ORDER: The motion to reconsider is dismissed. 

Cite as Matter ofC-N-W-, ID# 6940965 (AAO Aug. 20, 2019) 

4 The term "residence" is defined at section 101(a)(33) of the Act, 8 U.S.C. § l 10l(a)(33), to mean "[t]he place of general 
abode; the place of general abode of a person means his principal, actual dwelling place in fact, without regard to intent." 
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