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The Applicant seeks a Certificate of Citizenship to reflect that she derived U.S. citizenship from her 
parent under section 320 of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1431. 

The Director of the Orlando, Florida Field Office denied the application, concluding that Applicant 
did not provide sufficient evidence to demonstrate that she resided in the United States in the physical 
custody of her parent. 

On appeal, the Applicant submits additional evidence on her parents' physical custody. 

Upon de novo review, we will sustain the appeal. 

I. LAW 

The Applicant was born in Egypt on I I 2005, to married foreign national parents. The Applicant 
was admitted to the United States as a lawful permanent resident in April 2009. The Applicant's 
mother became a citizen through naturalization in March 2015, and her father naturalized in March 
2018. I 

The applicable law for derivative citizenship purposes is "the law in effect at the time the critical 
events giving rise to eligibility occurred." See Minasyan v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 
2005). In the present matter, the Applicant was born on! ! 2005, she became a permanent 
resident in April 2009, and her mother was the first parent to naturalize in March 2015, when she was 
nine years old. Accordingly, section 320 of the Act, as amended by the Child Citizenship Act of 2000, 
Pub. L. No. 106-395, 114 Stat. 1631 (CCA), which was in effect during these events, applies to her 
case. 

1 The Applicant filed the application after her mother naturalized and before her father naturalized on March 23 , 2018. 



Section 320 of the Act provides, in pertinent part: 

(a) A child born outside of the United States automatically becomes a citizen of the 
United States when all of the following conditions have been fulfilled: 

(1) At least one parent of the child is a citizen of the United States, whether 
by birth or naturalization. 

(2) The child is under the age of eighteen years. 

(3) The child is residing in the United States in the legal and physical 
custody of the citizen parent pursuant to a lawful admission for 
permanent residence. 

Because the Applicant was born abroad, she is presumed to be a foreign national and bears the burden 
of establishing her claim to U.S. citizenship by a preponderance of credible evidence. See Matter of 
Baires, 24 I&N Dec. 467, 468 (BIA 2008). The "preponderance of the evidence" standard requires 
that the record demonstrate the Applicant's claim is "probably true," based on the specific facts of her 
case. See Matter of Chawathe, 25 I&N Dec. 369,376 (AAO 2010) (citing Matter of E-M-, 20 I&N 
Dec. 77, 79-80 (Comm'r 1989)). 

II. ANALYSIS 

The Applicant's birth certificate establishes her biological relationship with her parents, who 
naturalized after her birth, as well as the fact that she is still under eighteen years of age. Her mother 
and father's naturalization certificates demonstrate that they became U.S. citizens when the Applicant 
was under eighteen. Thus, the Applicant meets the requirements at section 320(a)(l) and (2) of the 
Act. With respect to the remaining requirements at section 320(a)(3) of the Act, the Director found 
that the Applicant had not provided sufficient evidence to establish that she had resided in the physical 
custody of her U.S. citizen parent. 

A. Legal Custody 

The Applicant provided a copy of her birth certificate showing the names of her biological parents. 
She included a mortgage loan statement issued in August 201 7 and copies of her parents' Florida 
driver's licenses, all of which list her parents' names and the residential address inl I 
that is on the Applicant's Form N-600. 

On appeal, the Applicant submits a copy of her parents' marriage contract documenting their 2003 
marriage ceremony. There is no evidence that her parents have separated. The Applicant also includes 
her middle school records from April 2019. These additional documents list the name of the Applicant, 
her parents' names, their shared address in I l Florida, and collectively reflect that 
the Applicant and her parents have resided together from at least 2013 to the present. 

The regulation at 8 C.F.R. § 320.l(l)(i) provides that a U.S. citizen parent may be presumed to have 
legal custody of a biological child who currently resides with both natural parents (who are married to 
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each other, living in marital union, and not separated). Here, the evidence reflects that this legal 
custody presumption applies, as it reflects the Applicant is living with both natural parents who remain 
married. 

B. Physical Custody 

Neither the Act nor the regulations define the term "physical custody." However, U.S. federal courts 
and the Board of Immigration Appeals have considered physical custody in the context of "actual 
uncontested custody" in derivative citizenship proceedings, and interpreted it to mean actual residence 
with the parent. See Bagot v. Ashcroft, 398 F.3d at 267 (finding that a child was in the parent's "actual 
physical custody" where the child lived with the parent and no one disputed the parent's custody); 
Matter of M-, 3 I&N Dec. at 856 (holding that the parent had "actual uncontested custody" of a child 
where the parent lived with the child, took care of the child, and the other parent consented to his 
arrangement). 

As discussed above, the mortgage loan statements, driver's licenses, and school records show the 
Applicant has lived in the same Florida residence with both her U.S. citizen parents since 2013. Thus, 
this evidence is also sufficient to meet physical custody requirements. 

In sum, the record is sufficient to establish that the Applicant has resided in the legal and physical 
custody of both U.S. citizen parents pursuant to her lawful admission as a permanent resident while 
under the age of eighteen, as is required under section 320(a)(3) of the Act. In addition, the Applicant 
provides a copy of her U.S. passport showing that the U.S. Department of State has determined that 
she is a U.S. citizen. 

Consequently, the Applicant has established that she derived U.S. citizenship under section 320 of the 
Act. 

ORDER: The appeal is sustained. 
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