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The Applicant, who was born to unmarried parents in Mexico in 1961, seeks a Certificate of 
Citizenship indicating that she acquired U.S. citizenship at birth through her father. Immigration and 
Nationality Act (the Act) sections 301(a)(7) and 309(a), 8 U.S.C. §§ 140l(a)(7), 1409(a). 1 To obtain 
the Certificate, the Applicant must show that her U.S. citizen father was physically present in the 
United States for 10 years before the Applicant's birth (5 of which occurred after the age of 14), and 
she must also satisfy legitimation requirements. 

The Director of the Dallas, Texas Field Office denied the application, concluding the Applicant did 
not establish that she was legitimated by her U.S. citizen father, or that he met the U.S. physical 
presence conditions to transfer citizenship to her at birth. 

On appeal, the Applicant claims that the record demonstrates she satisfied all requirements to 
acquire U.S. citizenship through her father. 

Upon de novo review; we will dismiss .the appeal. 

I. LAW 

The record reflects that the Applicant was born on , 1961, in Mexico ·to parents 
who never married. Her father (now deceased) was born in the United States and was a U.S. 
citizen.2 There is no indication.that her mother (also deceased) was a U.S. citizen, and the Applicant 
seeks a Certificate of Citizenship indicating that she acquired citizenship at birth from her father. 

1 Amended by the Act of October 10, 1978, Pub. L. No. 95-432, 92 Stat. 1046; and the Act of November 14, 1986, 
Pub. L. 99-653, 100 Stat. 3655. , 
2 The father's birth certificate reflects that he was born in New Mexico on 1924; however, his birth was not 
registered until 55 years later, in October 1979, and the certificate was delay-issued. The same evidentiary weight does 
not attach to a delayed birth certificate, as would attach to one contemporaneous with the actual birth, and the delayed 
certificate must be evaluated in light of other evidence in the record and in light of the circumstanc·es of the case. See 

· Matter of Serna, 16 I&N Dec. 643,645 (BIA 1978) and Matter of Rehman, 27 l&N Dec. 124 .(BIA 2017). Here, the 
father 's U.S. military and social security' records, his death certificate, and the birth certificates of his children also 
indicate he was a U.S. citizen, and the combined evidence sufficiently establishes his U.S. citizenship at birth. 
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The applicabie law for transmitting citizenship to a child born abroad when one pa~ent is a U.S. 
citizen is the statute that was in effect atthe time of the child's birth. See Chau v. Immigration and 
Naturalization Service, 24 7 F .3d 1026, 1029 n.3 (9th Cir. 2001 ). · Based on the Applicant's year of 
birth in 1961, her citizenship claim falls under former section 301 ( a)(7) of the Act, which provided 
in relevant part, that the following individuals acquired U.S. citizenship at birth: 

[A] person born outside the geographical limits · of the United States and its outlying 
possessions of parents one of whom is an alien, and the other a citizen of the United 
States who, prior to the birth of such person, was physically present in the United 
States or its outlying possessions for a period or periods totaling not less than ten 
years, at least five of which were after attaining the age of fourteen years[.] 

Because the Applicant was born out of wedlock, she must also satisfy the requirements of section 
309(a) of the Act, which pertains to legitimation: Prior to November 14, 1986, section.309(a) of the 
Act required paternity of a child to be established by legitimation while the child was under the age 
of 21.3 

In addition, because the Applicant was born abroad, she is presumed to be a foreign national and 
bears the burden of establishing her claim to U.S. citizenship by a preponderance of credible 
evidence. See Matter of Baires-Larios, 24 I&N Dec. 467, 468 (BIA 2008). The "preponderance of 

. the evidence" standard requires that the record demonstrate the Applicant's claim is "probably true," 
based on the specific facts of her case. See Matter ofChawathe, 25 I&N Dec. 369, 376 (AAO 2010) 
(citing Matter of E-M-, 20 l&N Dec. 77, 79-80 (Comm'r. 1989)). 

II. ANALYSIS 

The issues on appeal are whether: 1) the Applicant demonstrated that she met former section 309(a) 
of the Act legitimation requirements; and 2) she established that her father was physically present in 
the United States for 10 years prior to her birth in 1961, at least five of which occurred after her 

. father turned 14, in 193 8. 

The Applicant claims that she has satisfied the above requirements. In support, she submits a briet: . 
affidavits, birth and. death certificates, and U.S. military and social security earnings records.4 Upon 
review, we find that the Applicant not established her claims. 

3 The Act of November 14, 1986 amended section 309(a), and applied the changed provisions to individuals who were 
not yet 18 years of age on November 14, 1986, unless their paternity was established by legitimation before November 
14, 1986. The Applicant was 25 years old on November 14, 1986. The amended provisions therefore do not apply in 
her case. 
4 The Applicant also submits a copy of her sister's Certificate of Citizenship. She does not explain the purpose of this 
submission; however, we note that each application filing is a separate proceeding with a separate record. 8 C.F.R. 
§ I 03 .2. In making a determination of statutory eligibility, we are li,nited to the information contained in the Applicant's 
individual record of proceeding. 8 C.F.R. § l03 .2(b)(16)(ii). 
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A. Legitimation 

It is uncontested that the Applicant was born to unmarried parents who never married, and that the 
Applicant must therefore meet former section 309(a) of the Act legitimation requirements. The 
Applicant asserts that she meets this condition because her birth certificate reflects her father 
acknowledged paternity before a civil registry officer in Mexico (their place of 
residence), and this satisfies legitimation requirements in the state of 

The Applicant's assertions are not supported by relevant evidence. We note first, that her birth 
certificate states that only her mother (not her father) registered the Applicant's birth. In addition, 
the Library of Congress guidance provided by the Applicant reflects that parents must marry in order 
for legitimation to occur in See Library of Congress Report for the Executive Office for 
Immigration Review 2017-014922 through 2017-014953. entitled, Mexico: State Law On 
Legitimation and Distinctions Between Children Born In and Out of Wedlock (Update) (August 
2017), https://www.justice.gov/eoir. Specifically, the Report provides, in pertinent part, that the 
Civil Code of 

contains a chapter entitled '[Matters Concerning] Legitimation.' . Under these provisions, 
children born before the marriage of their parents are considered born of the marriage by the 
subsequent celebration of the marriage. In order for a child to enjoy this right, the parents 
must expressly acknowledge the child prior to the celebration of the marriage, during the 
celebration itself, or during the marriage .... 

Id. In this case, the Applicant's parents never marrie_d. Her father therefore did not establish his 
· paternity by legitimation in the state of Accordingly, she has not satisfied former section 

309(a) of the Act legitimation requirements: 

B. U.S. Physical Presence 

In addition, the Applicant did not establish that her father was physically present in the United States 
for IO ye_ars prior to her birth (in 1961), at least five after he turned 14 (in 1938), as 
required under former section 301(a)(7) of the Act. 

The Applicai:it states on her Form N-600 that prior to her birth, her father was physically present in 
the United States between 1924, and 1956. To corroborate this assertion, she submits 
affidavits and her father's birth certificate, U.S. military record, and a social security employment 
earnings statement. 5 

The father's birth certificate reflects his presence in the United States at the time of his birth in 
1924; however, it does not demonstrate how long he remained in the country after his birth. 

5 The record contains other documentation ; however, it either does not relate to the father's U.S. presence or is dated 
after the Applicant's birth. ' · 
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Similarly, although the father's social security records show that he earned varying incomes in the 
United States between 1952 and 1961 ( which demonstrates he was present in the country at some 
point each of those years), this evidence does not show exactly when he worked in the United States, 

· or how long he was present each year. Moreover, the Applicant's statement on her Form N-600, and 
her brother's claim in an affidavit, reflect that the father lived in Mexico ·with their family between 
1956 and 1966, which accounts for a six-year period of time spent outside of the United States 
during the U.S. income earnings time period. 

The father's U.S. military records also do not establish the required U.S. physical presence. The 
records indicate that the Applicant's father had zero years of service before being discharged on 
January 30, 1946, and although they also reflect that he received some payments from the Army 
beginning around July 1945, we find this evidence establishes, at best, up to one year of U.S. 
physical presence during that time period. In conclusion, the combined evidence establishes at best, 
that the Applicant's father was physicallypresent in the United States for up to two years prior to the 
Applicant's birth. 

The Applicant submits no other objective evidence to esta~lish her father's U.S. physical presence. 
Without other corroborating evidence, such as U.S. residence, employment, medical, or other 
documentation, the Applicant has not established t~at lier father was physically present in the United 
States for 10 years prior to her birth, at least 5 after he turned 14. · 

III. CONCLUSION 

The Applicant has not demonstrated that her father establfshed paternity by legitimation, as required 
under former section 309(a) of the Act, or that he met former section 301(a)(7) of the Act U.S. 
physical presence reqllirements. The Applicant has .therefore not established that she acquired U.S. 

· citizenship at birth through her U.S. citizen father. 

ORDER: The appeal i.s dismissed. 

Cite as Matter ofA-V-V-, ID# 2865228 (AAO Feb. 26, 2019) 
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