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MATTER OF I-N-

Non-Precedent Decision of the 
Administrative Appeals Office 

DATE: FEB. 26, 2019 

APPEAL OF OAKLAND PARK, FLORIDCA FIELD OFFICE DECISION 

APPLICATION: FORM N-600, APPLICATION FOR CERTIF_ICATE OF CITIZENSHIP 

The Applicant, who was born in Bangladesh in _ 2001, seeks a Certificate of Citizenship reflecting 
that she derived U.S. citizenship from her mother. Immigration and · Nationality Act (the Act) 
§ 320, 8 U.S.C. §. 143 l. Generally, for an individual claiming automatic U.S. citizenship after birth 
and who was born after February 27, 1983, the individual must have at least one U.S. citizen parent 
and be residing in that parent's legal and physical custody in the United States as a lawful permanent 
resident before 18 years of age. 

The Director of the Oakland Park, Florida Field Office denied the application, concluding that the 
Applicant provided insufficient evidence to establish she was _the biological child of her claimed 
U.S. citizen parent. 

On appeal the Applicant submits additional evidence, and claims the record now sufficiently 
establishes she is the biological child of her U.S. citizen mother, and that she satisfies all conditions 
to derive citizenship under section 320 of the Act. 

Upon de nova review, we will withdraw the Director's decision and remand the ·matter for the entry 
ofa new decision. · 

I. LAW 

The record reflects that the Applicant is a· minor who was born in Bangladesh on 2001, to 
married foreign national parents. The Applicant was admitted into the United States ~s a lawful 
permanent resident on May 13, 2009. Her claimed mother became a U.S. citizen 
through naturalization on July 18, 2014, and her claimed father _________ became 
a naturalized U.S. citizen on July 31, 2014. 

For derivative citizenship purposes, we apply "the law in effect at the time the critical events giving 
rise to eligibility occurred." See Mina!,yan v. Gonzales, 40 I F.3d 1069, 1075 (9th Cir. 2005). The 
App~icant is currently under the age of 18, and section 320 of the Act, as amended by the Child 
Citizenship Act of 2000, Pub. L. No. 106-395, 114 Stat. 1631 (CCA); applies to her derivative 
citizenship claim. · 
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Section 320 of the Act provid~s, in pertinent part that: 

(a) A child born outside of the United States automatically becomes a citizen of 
the United States when all of the following conditions have been fulfilled: 

(1) At least one parent of the child is a citizen of the United States, 
whether by birth or naturalization. 

(2) The child is under the age of eighteen years. 

(3) The child is residing in the United States in the legal and physical 
custody of the citizen parent pursuant to a lawful admission for 
permanent residence. 

Because the Applicant was born abroad, she is presumed to be a foreign national and bears the 
burden of establishing her claim to U.S. 'citizenship by a preponderance of credible evidence. See 
Matter of Baires-Larios, 24 I&N Dec. 467, 468 (BIA 2008). · The "preponderance of the evidence" 
standard requires that the record demonstrate the Applicant's claim is "probably true," based on the 
specific facts of her case. See Matter of Chawathe, 25 I&N Dec. 369, 376 (AAO 2010) (citing 
Matter of E-M-, 20 l&N Dec. 77, 79-80 (Comm'r 1989)) . 

. II. ANALYSIS 

The issue on appeal is whether the Applicant has demonstrated, by a preponderance of the evidence, 
that she is the biological child of he_r claimed U.S. citizen mother, as required under section 
320(a)(l) of the Act. If this is established, a second issue, not addressed by the Director, is whether 
the Applicant meets section 320(a)(3) of the Act conditions tpat she reside in the I;nited States in the 
legal and physical custody of her citizen mother. 1 

The Applicant submits new . evidence· on appeal and claims that the record now sufficiently 
demonstrates she is the biological child of her U.S. citizen mother, and that she meets requirements 
to derive citizenship through her mother under section 320 of the Act. In support, the record 
contains a new affidavit from her. mother, her birth certificate and parents' marriage certificate, new 
DNA parentage probability test results· and articles written by the United Nations International 
Children's Emergency Fund (UNICEF), and. phot~graphs. 

1 The record in this case demonstrates that the Applicant is under t~e age of 18, and that she has been admitted if!tO the 
United States as a lawful pennanetit resident, as required under section 320(a)(2) and in part under section 320(a)(3) of 
the Act. 
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Upon review we find the Applicant has now established, by a preponderance of the evidence, that 
she is the biological child of her claimed u:s. citizen mother.2 The record contains insufficient 
evidence, however, to demonstrate that she meets the legal and physical custody requirements set 
forth in section 320(a)(3) of the Act. 

· A. U.S. Citizen Mother 

To establish that she is the biological child of a U.S. citizen mother, the Applicant submits a birth 
certificate issued in Bangladesh in March 2009, reflecting sh.e was born over seven years earlier on 

200 I, to her claimed mother and father 
However, the same evidentiary weight does not attach to a delayed birth certificate as would attach 

• to one contemporaneous with the actual ev~nt. Se~ Matter of Lugo-Guadiana, 
12 l&N Dec. 726, 729 (BIA 1968). A delayed certificate must be evaluated in light of other 
evidence in the record and in light of the circumstances of the case. See Matter of Bueno-Almonte, 
21 I&N Dec. 1029, 1033 (BIA 1997). . 

Prior to this appeal, the Applicant submitted the claimed parents' 1999 Bangladesh marriage 
certificate to corroborate her biological child relationship to them. The Director determined, 
however, that this evidence alone did not sufficiently establish that the Applicant was the biological 
child of a U.S. citizen parent. 

The Applicant now also submits an affidavit from her claimed mother stating that the Applicant is 
her biol9gical child. In ascertaining the evidentiary weight of an affidavit we must determine the 
basis for the affiant's knowledge of the information to which she is attesting; and whether the 
statement is plausible, credible, arid consistent both internally and with the other evidence of record. 
See Matter of E-M-, 20 l&N Dec. 77 (Comm. 1989). Here, in addition to the Applicant's dela)'.
issued birth certificate and her claimed parents' 1999 marriage certificate, the record reflects that the 
Applicant also claimed and as her parents on her 20.08 
immigrant visa application, a:nd she immigrated to the United States as her claimed mother's child. 
UNICEF articles submitted on appeal also explain that there was no uniform or centralized birth 
registration system in Bangladesh· prior to 200q, and parents had little incentive to register births 
because it was not required to access basic medical, educational or other services for children. The 
articles indicate that the birth registration rate for children under five in Bangladesh was about l 0% 
in 2006, and between 7 to 10% as of July 2007; however, after that the country required birth 
registration in order to receive basic services, and registration rates for children under five rose to 
around 54% by 2009. 

Upon review; we find that the totality of the evidence sufficiently establishes that the Applicant is 
the biological child of her claimed U.S. citizen mother, .3 The Applicant has 
therefore satisfied the U.S. parent requirement set forth in section 320(a)(l) of the Act. 

2 She also sufficiently established that she is the biological child of her claimed father. 
3 The Applicant also submits DNA parentage probability test results on appeal , which reflect an over 99.9% probability 
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B. Legal and Physical Custody 

The record, however; presently contains insufficient evidence to establish that the Applicant resides 
in the United States in her U.S. citizen mother's legal and physical custody, as required under 
section 320(a)(3) of the Act. 

Department of Homeland Security regulations define the term "legal custody" as "refer[ring] to the 
responsibility for and authority over· a child." 8 C.F.R. § 320.1. The regulations establish, in 
pertinent part, that for section.320 of the Act purposes, U.S. Citizenship and Immigration Services 
(USCIS) "will presume that a U.S. citizen parent has legal custody of a child, and will recognize that 
U.S. citizen parent as having lawful authority over the child, absent evidence to the contrary" in the 
case of a "biological child who currently resides with both natural parents (who are married to each 
other, living in marital uni?n, and not separated." 8 C.F;R. § 320.l(l)(i). 

The term, physical custody" is undefined in the statute and regulations. Case law has defined the 
- term in derivative citizenship proceedings, however, as "actual uncontested custody," interpreted to 

mean actual residence with the parent. See Malter qf M-, 3 l&N Dec. 850, 856 (BIA 1950). The 
term, "residence" means the "place of general abode; the place of general abode of a person means 
his principal, actual dwelling place in fact, without regard to intent." Section 101 (a)(33) of the Act, 
8 U.S.C. § l 101(a)(33). 

The Applicant indicates on her, Form N-600 that she resides in the United States with her U.S. 
citizen mother and father, who remain married. However, the record contains no independent 
evidence to corroborate this claim. The Applicant has therefore not established that she meets 
s~ction 320(a)(3) of the Act custody requirements, or that she is eligible t0 derive citizenship through 
her mother under section 320 of the Act. 

Because the Director did not reach the legal and physical custody issue, though, and the Applicant 
therefore· did not address it on appeal, we are remanding the matter to the Director to allow the 
Applicant an opportunity to ~ubmit relevant custody-related evidence, and for issuance of a new 
decision. 

that she is the biological child of her claimed mother. These results corroborate the Applicant's claims; however, they 
· cannot be given full evidentiary weight because under USC IS policy, communication of DNA results must occur directly 

between the laboratory and the USCIS field office. A third party, including the individuals being tested, is not permitted 
to submit the DNA test results. See Memorandum from Michael D. Cronin, Acting Ex. Assoc. Comm., Programs, INS, 
HQADN 70/ I 1, Guidance on Parentage Testing .for F ami~v-Based Immigrant Visa Petitions (July 24,. 2000), 
https://www.uscis.gov/laws/policy-memoranda. 
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. ·oRi>ER: The decision of the Director is wit~drawn. The matter is remanded for further 
proceedings consistent with the·foregoing opinion and for the entry of a new decision. 

Cite as Matter of 1-N-, ID# 2937403 (AAO Feb. 26, 2019) 
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