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The Applicant, who was born abroad to unmarried parents in 1979, seeks a Certificate of Citizenship 
indicating that he acquired U.S. citizenship at birth from his father. Immigration and Nationality Act 
(the Act) section 301(g), 8 U.S.C. § 1401(g); section 309(a), 8 U.S.C. § 1409(a), amended by Act of 
November 14, 1986, Pub. L. No. 99-653, 100 Stat. 3655. To establish eligibility for a Certificate of 
Citizenship, an individual who was born to unmarried parents between December 24, 1952, and 
November 14, 1986, and is claiming acquisition of citizenship at birth through a U.S. citizen father, 
must show that the father met specific requirements concerning paternity, legitimation, and prior 
physical presence in the United States. 

The Director of the San Antonio, Texas Field Office denied the application, concluding that the 
evidence was insufficient to establish, as required, that the Applicant's father had the requisite 
physical presence in the United States to transmit his U.S. citizenship to the Applicant at birth. 

On appeal, the Applicant submits a brief and asserts that the Director's decision was in error because 
the 10-year physical presence requirement, as applied to unwed U.S. citizen fathers, was determined 
to be unconstitutional by the United States Supreme Court in Sessions v. Morales-Santana, 137 S. 
Ct. 1678 (2017). In the alternative, the Applicant claims that the documentation he previously 
provided is sufficient to show that his father was physically present in the United States for 10 years 
before his birth. 

Upon de nova review, we will dismiss the appeal. 

I. LAW 

The Applicant was born in Mexico, in 1979 to a U.S. citizen father and a 
Mexican citizen mother. The parents were never married to each other. In May 1998, when the 
Applicant was 19 years old, he was admitted to the United States for permanent residence as a child 
of a U.S. citizen based on an immigration visa petition his father filed on his behalf two years 
earlier. 1 

1 The record does not show, and Applicant does not claim, that he was eligible to derive U.S. citizenship. The relevant 
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The applicable law for transmitting citizenship to a child born abroad when one parent is a U.S. 
citizen is the statute that was in effect at the time of the child's birth. ChclU v. ImmiKration and 
Naturalization Service, 247 F.3d 1026, 1029 n.3 (9th Cir. 2001) (internal quotation marks and 
citation omitted). At the time of the Applicant's birth in 1979, former section 301(g) of the Act 
provided that the following shall be nationals and citizens of the United States at birth: 

[A] person born outside the geographical limits of the United States and its outlying 
possessions of parents one of whom is an alien, and the other a citizen of the United 
States who, prior to the birth of such person, was physically present in the United 
States or its outlying possessions for a period or periods totaling not less than ten 
years, at least five of which were after attaining the age of fourteen years .... 

A person, who was born out of wedlock, may acquire U.S. citizenship under former section 301 (g) 
of the Act only if he or she also meets certain paternity and legitimation requirements set forth in 
section 309(a) of the Act. Prior to November 14, 1986, section 309(a) of the Act required paternity 
of a child to be established by legitimation while the child was under the age of 21 years. The Act of 
November 14, 1986 amended section 309(a) of the Act applying the changed provisions to 
individuals who were not yet 18 years of age on November 14, 1986, and whose paternity was not 
established by legitimation before that date. The post-amendment section 309(a) of the Act requires 
the Applicant to: ( 1) present clear and convincing evidence of a blood relationship between him 
and his father; (2) establish that his father was a U.S. citizen, who (unless deceased) (3) agreed in 
writing to provide financial support for the Applicant until his 18th birthday: ( 4) show that before the 
Applicant was 18 years old, his father legitimated him under the law of the Appl icanf s residence or 
domicile, acknowledged paternity in writing under oath, or a competent court adjudicated his 
paternity. 

The Applicant was under the age of 18 years on November 14, 1986. He may therefore satisfy 
legitimation requirements of section 309(a) of the Act as in effect before the amendment if he can 
show that his paternity was established by legitimation pursuant to the law of his or his father's 
residence prior to November 14, 1986. Otherwise, he must show that he meets the conditions set 
forth in the amended section 309(a) of the Act. 

Because the Applicant was born abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. See Matter <~f 
Baires-Larios, 24 I&N Dec. 467, 468 (BIA 2008). Under the preponderance of the evidence 
standard, the Applicant must demonstrate that his claim is "probably true,'' or "more likely than not.'' 
Matter ofChawathe, 25 l&N Dec. 369,376 (AAO 2010). 

derivative citizenship statute, as in effect in 1998, required a child to become a lawful permanent resident, and his or her 
non-citizen parent to naturalize before the child's 18th birthday for that child to derive citizenship. Former section 320 
of the Act, 8 U.S.C. § 1431, amended by the Child Citizenship Act of 2000, Pub. L. No. I 06-395, 114 Stat. 1631 (2000). 
The Applicant does not meet either requirement, as his mother did not naturalize, and he was over 18 years of age when 
he obtained permanent resident status. 

2· 
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II. ANALYSIS 

There is no dispute that the Applicant's father is a U.S. citizen, as both his birth certificate and U.S. 
passport reflect thathe was born in Texas in 1959. To prevail on his own citizenship claim, 
however, the Applicant must also show that he meets the relevant legitimation-related requirements, 
and that his father was physically present in the United States for l 0 years before the Applicant ' s 
birth in 1979, with at least 5 of those years occurring after the father's 14th birthday in 

1973. The only contested issue on appeal is whether the Applicant has established that his 
father had sufficient prior U.S. physical presence to transmit his citizenship to him at birth or, in the 
alternative that his father is not subject to the physical presence requirements pursuant to the 
Supreme Court' s precedent decision in Sessions v. Morales-Santana. 

We have reviewed the entire record, which includes birth certificates, census and school records of 
the Applicant's father, affidavits the Applicant submitted in support of his Form N-600 and in 
response to the Director's request for additional evidence, as well as an appellate brief. However. 
we find that the preponderance of the evidence, considered in the aggregate, is insufficient to show 
that the Applicant's father met the overall I 0-year physical presence requirements mandated by 
former section 301 (g) of the Act, or that he is not subject to these requirements, as the Applicant 
claims. Because the Applicant is not eligible for a Certificate of Citizenship on that basis alone, we 
do not address at this time whether he satisfies the paternity and legitimation-related conditions of 
section 309(a) of the Act, which apply to children of unmarried U.S. citizen fathers. 

A. The Father is Subject to the I 0-Year Physical Presence Requirement 

The Applicant asserts on appeal that the Director incorrectly applied the 10-year U.S. physical 
presence requirement in former section 301 (g) of the Act to his father. He states that the United 
States Supreme Court's holding in Sessions v. Morales-Santana mandates equal treatment of 
unmarried U.S. citizen mothers and fathers with regard to prior physical presence, and the Director 
violated this holding by requiring his father to have 10 years of prior physical presence in the United 
States to confer citizenship instead of just one year required under section 309(c) of the Act for 
transmission of U.S. citizenship by unmarried U.S. citizen mothers. Morales-Santana. however. 
does not support the Applicant ' s claim. While the Supreme Court found in that case that the 
different physical presence requirements for unwed mothers in section 309(c) (continuous period of 
one year) and unwed fathers in former section 301(a)(7) of the Act (10 years, or 5 years, if a child 
was born after November 14, 1986) violate the equal protection clause of the Fifth Amendment, it 
declined to apply the section 309( c) continuous period of one year physical presence exception to the 
child of an unwed U.S. citizen father. Instead, the Supreme Court stated that "[g]oing forward, 
Congress may address the issue and settle on a uniform prescription that neither favors nor 
disadvantages any person on the basis of gender," and that in the interim the longer physical 
presence requirement should apply, prospectively, to children of unwed U.S. citizen mothers. 
Sessions v. Morales-Santana, 137 S. Ct. at 1701. The Applicant's citizenship proceedings fall 
within the jurisdiction of the U.S. Circuit Court of Appeals for the Fifth Circuit, which clarified in a 
subsequent decision, Villegas-Sarabia v. Sessions, 874 F. 3d 871 (5th Cir. 2017), that other than 
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eliminating the discriminatory benefit to mothers, Morales-Santana did not rewrite the previous 
statutory requirements for acquiring citizenship or apply the physical presence rule retroactively. Id. 
at 883-84. Rather, an individual's citizenship continues to be governed by the statutes in effect at 
the time of his or her birth. Id. Thus, because former section 301 (g) of the Act was in effect when 
the Applicant was born, the Applicant must show that his father was physically present in the United 
States for 10 years before his birth, and that 5 of those years were after the father turned 14 years of 
age, in order to establish that he acquired U.S. citizenship at birth from his father. 

B. The Applicant Has Not Shown That His Father Meets the Physical Presence Requirements 

1. Father's Physical Presence Prior to His 14th Birthday 

The evidence currently in the record is insufficient for us to determine how much time the 
Applicant's father spent in the United States before he turned 14 years old in 1973. The 
father's delayed birth certificate shows that he was born in Texas in 1959 and that his own parents, 
the Applicant's grandparents, resided there at the time. However, the father's birth was not 
registered until 1982, when the father was already 23 years old. While the birth certificate 
references other documents, which point to the father's presence in the United States, including his 
social security application and high school record, these documents are dated in 1976. The birth 
certificate therefore does not show if, and how long, the father remained in the United States after he 
was born. 

The Applicant has also submitted a copy of a 1970 U.S. census record and two affidavits attesting 
that his father and grandfather visited Texas between 1964 and 1970. These documents also are 
insufficient to establish the extent of the father's physical presence in the United States within this 
timeframe. The census record shows only that the father resided in Texas as of 1970, and the 
Applicant has not presented other documents, such as his father's school, medical, residential, or 
other records to show that his father lived or was present in the United States before or after the 
census was taken. The affidavits, in turn, have limited probative value, as they are neither 
sufficiently detailed nor corroborated by other evidence. The first affiant states that she met the 
Applicant's father in Texas in 1964, but explains that after that meeting she did not see him again 
until recently. Her testimony, therefore, pertains to a single instance the Applicant's father was in 
Texas at the age of five. The second affiant attests that the Applicant's grandfather was a migrant 
worker who came to Texas with the Applicant's father "once or twice a year ... usually stayed for a 
week or two [,] then they would be off again.'' He further claims that the Applicant's grandfather 
ultimately settled in Texas, but does not specify when that was. While these general 
statements indicate that the Applicant's father may have been coming to Texas for short visits 
between 1965 and 1970, and the census record suggests that he resided in Texas as of 1970, 
they are not sufficiently detailed to ascertain the extent of his actual physical presence in the United 
States during this time. The Applicant does not submit evidence to corroborate the atliants' 
testimony, or other documents to establish how long his father was in the United States prior to 
1973. Moreover, even if we afforded the atlidavits full evidentiary value, they indicate only that the 
Applicant's father may have spent a total of 6 to 12 weeks in the United States in the 1964-1970 
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period. We conclude, therefore, that the evidence considered in the aggregate is insufficient to 
determine whether the father's physical presence in the United States prior to his 14th birthday 
exceeded a few months. 

2. Father's Physical Presence After His 14th Birthday and Before 1979 

The preponderance of the evidence indicates that the Applicant's father likely spent a little over 2 1/2 

years in the United States after he turned 14 years old and before the Applicant was born in Mexico. 

The father's delayed birth certificate references his social security application from 1976. In 
addition, the documents in support of the Applicant's immigrant visa include the father's school 
record, which shows that he attended a high school in Texas from September 1976 through January 
1977. The Applicant has also submitted evidence that his father completed a training program in 
Texas in 1979, shortly before the Applicant's birth. These documents indicate that the 
Applicant's father likely took up residence in the United States in 1976, and that he 
accumulated up to ·two years and eight months of physical presence in the United States from that 
time through 1979,2 significantly less than the 5-year period mandated by section 301 (g) of 
the Act. As the evidence is also insufficient to show how much time the Applicant's father actually 
spent in the United States before he was 14 years old, we find that the Applicant has not 
demonstrated that his father met the overall physical presence requirement to transmit his U.S. 
citizenship to the Applicant at birth. 

III . CONCLUSION 

The preponderance of the evidence is insufficient to show that the Applicant's father was physically 
present in the United States for a total of 10 years, at least 5 of which occurred after he turned 14 
years old and before the Applicant was born. The Applicant has not therefore demonstrated that he 
acquired U.S. citizenship from his father at bi11h. Consequently, he is not eligible for a Certificate of 
Citizenship, and his application remains denied. 

ORDER: The appeal is dismissed. 

Cite as Matter o(C-G-M-, ID# 2118424 (AAO Jan. 17, 2019) 

2 We recognize that the Applicant has also submitted his father ' s educational and military records, which show that his 
father was in the United States after 1979. While these documents indicate that the father continued to reside 
in the United States after the Applicant was born, they are not relevant here, as section 30 I (g) of the Act requires the 
U.S. citizen parent to satisfy that the physical presence conditions before the child's birth. 
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