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The Applicant,· who was born in Jamaica in 1977, seeks a Certificate of Citizenship indicating he 
acquired U.S. citizenship after birth through his mother. Immigration and Nationality Act (the Act) 
section 321, 8 U.S.C. § 1432, repealed by Sec. 103(a), title I, Child Citizenship Act of 2000, Pub. L. 

· No. 106-395, 114 Stat. 1631 (2000), Generally, an individual claiming automatic U.S. citizenship 
after birth and who was born. between December 24, 19?2, and February 27, 1983·; must meet the 
last of certain· conditions by February 26, 200L For individuals born to foreign national parents, 
only one of whom naturalized before the individual turned 18, the individual.may become a U.S. 
citizen if one of three conditions are met. That individual's non-naturalized parent is deceased, the 
U.S. citizen parent has custody over the individual after a legal separation or divorce, or, if the 
individual was born to unmarried parents and is claiming to be a U.S. ,citizen through a naturalized 
mother, the father must not have established his paternity by legitimation. 

The Director of the Atlanta, Georgia Field Office denied the application, concluding that only the 
·. Applicant's mother became·a naturalized U.S. citizen prior to the Applicant's 18th birthday, and the 
Applicant did not demonstrate he resided in the United States in her legal custody. after she and his. 
father divorced, and before he turned 18, as required. 1 

The Applicant claims on appeal that the record demonstrates he met former section 321 of the Act 
legal custody-requirements and that he qualifies to derive citizenship through his mother under this 
section of law. 

Upon de novo· review,-we will sustain the appeal. 

1 The Director also found the Applicant was ineligible to derive citizenship under section 320 of the Act, 8 U.S.C. § 1431. 
The Applicant does not contest this finding, and the finding is supported by the record. The Child Citizenship Act of 
2000 (the CCA), which took effect on February 27, 200 I, repealed section 321 of the Act" and amended. section 320 of 
the Act. The provisions of the CCA are not retroactive, and the amended section 320 of the Act applies only to 
individuals who were not yet 18 on February 27, 2001. See Matter of Rodriguez-Tejedor, 23 I&N Dec. 153 (BIA 2001). 
The Applicant was 23 in February 2001, and is therefore not eligible for the benefits of the amended Act. 
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I. LAW 

The record reflects that the Applicant was born in Jamaica on 1977, to unmarried foreign 
national parents.2 His parents married in 1978 and divorced in ) 984, and the 
Applicant was admitted into the United States as a lawful permanent resident in November 1990. 
The Applicant's mother became a naturalized U.S. citizen in October 1994, when the Applicant was 
17 years old. The Applicant does not claim that his father is a U.S. citizen, and he seeks derivative 
U.S. citizenship through his mother. 

The applicable law for derivative citizenship purposes is "the law in effect at the time the critical 
events giving rise to eligibility occurred." See Minasyan·v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 
2005). The Applicant turned 18 in 1995, when former section 321 of the Act was in effect. His 
derivative citizenship claim therefore falls under former section 321 of the Act, which provided in 
pertinent part that: 

. . 

(a) A child born outside of the United States of alien parents, or of an alien parent and a 
' citizen parent who has subsequently lost citizenship of the United States, becomes a 

citizen of the United States upon fulfillment of the following conditions: 

(1) The naturalization of both parents; or 

(2) The naturalization of the surviving parent if one of the parents is deceased; or 

(3) The naturalization of the parent having legal custody of the child when there 
has been a legal separation of the parents or the naturalization of the mother if 
the child was born out of wedlock and the paternity of the child has not been 
established by legitimation; and if-

( 4) Such naturalization takes place while such child is under the age of 18 years; 
and ~ 

(5) Such child is residing in the United States pursuant to a lawful admission for· 
permanent residence at the time · of the naturalization of the parent last 
naturalized under clause (1) of this subsection, or the parent naturalized under 
clause (2) or {3) of this subsection, or thereafter begins to reside permanently in 
the United States while under the age of 18 years. 

2 The Applicant's birth certificate does not contain his father's name; however, the record contains sufficient evidence to 
establish his father's identity for purposes of this decision . In addition to claims by the Applicant · and his mother 
regarding the father's paternity, the Applicant's birth certificate reflects he has his father 's last name; marriage 
documents show his mother subsequently married his father; his father's name is mentioned 011 the Applicant's 
immigrant visa application and on his school records; and the record contains 110 evidence contradicting the father 's· 
paternity. · 

2 
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II. ANALYSIS 

The only issue in this case is whether the Applicant established that his mother had legal custody 
over him between when she became a U.S. citizen (in October 1994) and his 18th birthday (in 
1995), as required under the first clause in former section 32l(a)(3) of the Act.3 

The Applicant asserts he meets this requirement. In support he provides affidavits and marriage and 
divorce d?cuments. Upon review, we find that the Applicant has established his claims. 

' . 
"Legal custody" vests "[b ]y virtue of either a natural right or a court decree." Matter of Harris, 
15 I&N Dec. 3'9, 41 (BIA 1970). The first step in deciding whether a naturalized citizen parent has 
"legal custody" of a child for purposes of derivative citizenship is to determine whether a judicial 
decree or statutory grant awarding custoqy to the naturalizing parent exists. See Garcia v. USICE, 
669 F.3d 91, 95 (2d Cir. 2011) (citing Bagot v. Ashcrofi, 398 F.3d 252, 268-69 (3d Cir. 2005)). "[I]n 
the absence of judicial determination or judicial or statutory grant of custody in the case of legal 
separation of the parent of a person'claiming citizenship [under former section 321 of the Act] ... 
the parent having actual uncontested custody is to be regarded as having "legal custody" of the 
person." Id. (citing Matter of M-, 3 I&N Dec. 850 (BIA 1950)). See also, Pina· v. Mukasey, 
542 F.3d 5, 12 (1st Cir. 2008) ( discussing a state statute which indicated a parental agreement related 
to child custody must be filed with a the court, and clarifying that "this language seems clearly 
designed only to specify the court in which the custody agreement "must" be filed ((the parents elect 
to file the agreement with a court (emphasis added.)) 

In this case, the Applicant's mother claims in an affidavit that she and the Applicant's father did riot 
file a parental custody agreement when they divorced in 1984. This claim is supported by a final 
divorce judgment from a circuit court in Florida, contained in the record, which reflects that the 
parents' marriage was dissolved in 1984, but contains no child custody discussion or 
order. To establish legal custody in this case, the Applicant must therefore demonstrate that he was 

· in his mother's actual uncontested custody when she became a naturalized U.S. citizen, or thereafter, 
and prior to his 18th birthday; 

The Applicant's mother states that she and the Applicant's father agreed the Applicant would stay 
with her and she would make all legal and daily decisions for him after the divorce. She also states 
that the Applicant has been in her full custody since she became a U.S. citizen. These claims are 

3 The Applicant has satisfie<;I former section 32 l(a)(4) and (a)(5) requirements since his mother became a naturalized 
U.S. citizen when he was 17; the Applicant was admitted into the United States as a lawful permanent in 1990 when he 
was 13, and school records reflect his residence in the United States since 1990. The Applicant has not, however, met 
former section 321 (a)( I) or (a)(2) of the Act conditions, in that he does not claim that his father became a naturalized 
U.S. citizen or that his father is deceased,. and the record .contains no evidence indicating that either scenario has 
occurred. In addition, as the Director noted the record reflects that his father's paternity was established at birth by 
legitimation under Jamaican law. 

3 



.

Matter ofS-L-G-

supported by evidence, including the Applicant's 1990 immigrant visa application (which shows his 
intent to live permanently with his mother in the United States), his 1990-1996 Florida school 
records (showing he went to school and lived at his mother's Florida address during those years), 
and a 1997 immigration service affidavit of support signed by the Applicant's mother, which lists the 
Applicant as her dependent. The Applicant also indicates in an April 2018 letter that his father lives 
in Jamaica, and that he has no contact with him. The cumulative evidence sufficiently demonstrates 
that the Applicant was in his mother's actual uncontested custody when she became a naturalized 
U.S. citizen in October 1994, and prior to his 18th birthday in 1995. He therefore satisfies the 
former section 321(a)(3) of the Act legal custody requirements. 

III. CONCLUSION 

The Applicant has demonstrated that he resided in his U.S. citizen mother's legal custody after 
entering the country as a lawful permanent resident, and prior to turning 18, as required, anc;l he 
meets all other requirements for deriving citizenship under former section 321 (a) of the Act. 

ORDER: The appeal is sustained. 

Cite as Matter o.fS-L-G-, ID# 2813960 (AAO Jan. 23, 2019) 
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