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The Applicant, a minor child, seeks a Certificate of Citizenship under section 322 of the Immigration 
and Nationality Act (the Act), 8 U.S.C. § 1433. 

The Director of the Hialeah, Florida Field Office denied the application, concluding generally that the 
evidence was insufficient to establish that the Applicant's U.S. citizen grandmother met the physical 
presence requirement under that section of the Act. 

On appeal, the Applicant's grandmother asserts that she has requested school and social security 
records, as instructed by the Director, and will submit these documents when they become available. 
As we have not received any additional evidence or correspondence to date, 1 we will consider the 
record complete. 

Upon de nova review, we find that the sole basis for the denial has been overcome. Because the 
preponderance of the evidence indicates that the Applicant also meets other conditions in section 322 
of the Act, we will remand the matter to the Director for further proceedings consistent with our 
opinion below. 

I. LAW 

The record reflects that the Applicant was born in Colombia inl 12016 to unmarried parents. 
Her father is a U.S. citizen who was born abroad; her mother is a foreign national. The Applicant's 
paternal grandmother was born abroad, but obtained U.S. citizenship through naturalization in 1962. 
The Applicant claims eligibility for U.S. citizenship under section 322 of the Act, through her father 
and grandmother. 

Section 322 of the Act (as amended by the Child Citizenship Act of 2000, Pub. L. No. 106-395, 114 
Stat. 1631 (Oct. 30, 2000), applies to children who, like the Applicant, were born and reside outside 
of the United States. It states, in pertinent part, that: 

1 It appears that the Applicant's grandmother requested the Social Security Administration to send her records to the U.S. 
Citizenship and Immigration Services' lockbox, rather than to our office. 



Matter of M-L-E-

(a) A parent who is a citizen of the United States ... may apply for naturalization on 
behalf of a child born outside of the United States .... The [Secretary of the Department 
of Homeland Security] shall issue a certificate of citizenship to such applicant upon 
proof: to the satisfaction of the [Secretary], that the following conditions have been 
fulfilled: 

(1) At least one parent ... is a citizen of the United States, whether by birth or 
naturalization. 

(2) The United States citizen parent--

(A) has ... been physically present in the United States or its outlying 
possessions for a period or periods totaling not less than five years, 
at least two of which were after attaining the age of fourteen years; 
or 

(B) has ... a citizen parent who has been physically present in the 
United States or its outlying possessions for a period or periods 
totaling not less than five years, at least two of which were after 
attaining the age of fourteen years. 

(3) The child is under the age of eighteen years. 

(4) The child is residing outside of the United States in the legal and physical 
custody of the [ citizen parent] .... 

(5) The child is temporarily present in the United States pursuant to a lawful 
admission, and is maintaining such lawful status .... 

The term "child" means a person who meets the requirements of section 101( c)(l) of the Act, 8 U.S.C. 
§ 1 l0l(c)(l). 8 C.F.R. § 322.1. The definition of that term in section lOl(c)(l) of the Act includes a 
child legitimated under the law of the child's residence or domicile, or under the law of the father's 
residence or domicile, whether in the United States or elsewhere, if such legitimation takes place 
before the child reaches the age of 16 years and the child is in the legal custody of the legitimating 
parent or parents at the time of such legitimation. 

If the application for Certificate of Citizenship is approved, and after the applicant takes the oath of 
allegiance (unless the oath is waived), U.S. Citizenship and Immigration Services (USCIS) will issue 
a Certificate of Citizenship. The child is a citizen as of the date of approval and administration of the 
oath of allegiance. 8 C.F.R. § 322.5(a). 

Because the Applicant was born abroad, she is presumed to be a foreign national and bears the burden 
of establishing eligibility for a Certificate of Citizenship by a preponderance of credible evidence. 
See Matter of Baires-Larios, 24 I&N Dec. 467,468 (BIA 2008). 

2 
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II. ANALYSIS 

The Applicant meets some of the conditions set forth in section 322 of the Act, as she is under the age 
of 18 years, and her father and paternal grandmother are U.S. citizens. In addition, according to the 
information on the Form N-600K, the Applicant is currently residing abroad with both parents. The 
issues to be decided on appeal, therefore, are whether the evidence is sufficient to show that the 
Applicant's grandmother had the requisite five-year physical presence in the United States2 and, if so, 
whether the Applicant meets the remaining eligibility criteria under section 322 of the Act. 

A. Grandmother's U.S. Physical Presence 

We find the preponderance of the evidence in the record sufficient to establish that the Applicant's 
grandmother was physically present in the United States for five years, with at least two years after 
she turned 14 years old in 1965. The record includes a letter from a Florida company, which confirms 
that the Applicant's grandmother was employed there for a period of over eight years from July 2008 
through September 2016, earning over $40,000 annually. In addition, the Applicant provided a copy 
of her grandmother's U.S. passport and Florida driver's license, both issued in 2014, as well as a copy 
of a replacement Certificate of Naturalization the grandmother obtained in 2015, which lists her 
address in Florida. The Director did not explain why these documents were inadequate to establish 
the grandmother's physical presence in the United States either in the request for evidence asking for 
the grandmother's itemized social security statement, school records, mortgage statements, car 
registration and insurance documents, and military records, or in the denial notice. As there is nothing 
in the record to indicate that the information in the employment letter is not accurate, or that the 
grandmother was not in fact living in Florida during the 2008-2016 time period specified therein, we 
find the totality of the evidence described above sufficient to show that she was "more likely than not" 
physically present in the United States for the requisite five-year period. This satisfies the condition 
in section 322(a)(2)(B) of the Act. 

B. The Applicant is a "Child" Defined in the Act 

Because the Applicant's parents were never married, she must also show that she was legitimated 
before the age of 16 to meet the definition of a "child" in section l0l(c)(l) of the Act. While the 
Director did not specifically addressed this requirement, we find that the Applicant qualifies as her 
father's "child" for the purposes of these proceedings. 

The Board oflmmigration Appeals (the Board) held that a person born out of wedlock may qualify as 
a legitimated "child" of his or her biological parents under section 101 ( c )(1) of the Act for purposes 
of citizenship, in part, if he or she was born in a country or State that has eliminated all legal 
distinctions between children based on the marital status of their parents, if otherwise eligible. Matter 
o_f Cross, 26 I&N Dec. 485 (BIA 2015). As stated, the Applicant was born in Colombia in 2016. The 
record includes her timely registered birth certificate, which identifies her father and mother. 
Colombia eliminated all legal distinctions between legitimate and illegitimate children in 1982. 
Matter of Hernandez, 19 I&N Dec. 14, 16 (BIA 1983). Accordingly, as the Applicant was born in a 

2 The Applicant does not claim that her U.S. citizen father had the requisite physical presence. 
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country that does not distinguish between in- and out-of-wedlock children, and a natural father is 
presumed to have legal custody of his child at the time of legitimation in the absence of affirmative 
evidence indicating otherwise, 3 we find that she is her father's "legitimated child" within the meaning 
of section 101 ( c )( 1) of the Act. 

C. Residence Outside the United States in the Legal and Physical Custody of the U.S. Citizen Parent 

Although not discussed in the Director's decision, it also appears that the Applicant is residing abroad 
in the legal and physical custody of her U.S. citizen father. 

"Legal custody" refers to the responsibility for and authority over a child. 8 C.F .R. § 322.1. USCIS 
will presume that a U.S. citizen parent has legal custody of a child, and will recognize that U.S. citizen 
parent as having lawful authority over the child, absent evidence to the contrary, in the case of a 
biological child born out of wedlock who has been legitimated and currently resides with the natural 
parent. 8 C.F.R. § 322.l(l)(iii). Neither the Act nor the regulations define "physical custody;" 
however, U.S. federal courts and the Board interpreted the term to mean actual residence with the 
parent. See Bagot v. Ashcroft, 398 F.3d 252,267 (3d Cir. 2005) (finding that a child was in the parent's 
"actual physical custody" where the child lived with the parent and no one disputed the parent's 
custody); Matter of M-, 3 I&N Dec. 850, 856 (BIA 1950) (holding that the parent had "actual 
uncontested custody" of a child where the parent lived with the child, took care of the child, and the 
other parent consented to his arrangement). 

As stated, the Applicant has been legitimated by virtue of her birth in Colombia, and the information 
on the Form N-600K indicates that she is residing with both parents in Colombia. The record also 
includes the parents' joint declaration attesting that the Applicant lives with them in Colombia at the 
address listed on the form. It appears therefore that the Applicant meets the residence and custody 
requirements in section 322(a)(4) of the Act. 

D. Temporary Presence in the United States Pursuant to a Lawful Admission and Maintenance of 
Such Status 

Section 322(a)(5) of the Act requires the Applicant to be temporarily present in the United States 
pursuant to a lawful admission to receive a Certificate of Citizenship. The regulation at 8 C.F.R. 
§ 322.4 provides that the U.S. citizen parent and the child must appear in person before a USCIS 
officer for examination on the application under section 322 of the Act. Because the record indicates 
that the Applicant and her father are currently in Colombia, we will remand the matter to the Director 
to schedule an interview on the Form N-600K. The Director may request the Applicant to bring to the 
interview any additional evidence deemed necessary to adjudicate the application. 4 

3 Matter of Rivers, 17 T&N Dec. 419 (BIA 1980). 
4 We note that Applicant's grandmother signed and submitted the instant Form N-600K on the Applicant's behalf The 
regulation at 8 C.F.R. § 322.3(a) provides that a U.S. citizen grandparent citizen may submit the application if the child's 
U.S. citizen parent is deceased. As the record reflects that the Applicant's father is alive, the Form N-600K must be signed 
by the Applicant's father rather than his grandmother. 
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III. CONCLUSION 

The preponderance of the evidence shows that the Applicant is currently under 18 years of age, has a 
U.S. citizen father, and paternal U.S. citizen grandmother who was physically present in the United 
States for a period or periods totaling not less than 5 years, at least 2 of which were after her 14th 
birthday. The record also reflects that the Applicant is currently residing outside the United States in 
the legal and physical custody of her U.S. citizen father. However, as the Applicant has not been 
scheduled for an interview before a USCIS officer, she has not had an opportunity to fulfill the 
remaining condition for issuance of Certificate of Citizenship under section 322 of the Act, which 
requires her temporary presence in the United States pursuant to a lawful admission, and maintenance 
of such status. Accordingly, we will return the matter to the Director to schedule an interview on the 
Form N-600K. 

ORDER: The decision of the Director is withdrawn. The matter is remanded for the entry of a 
new decision consistent with the foregoing analysis. 

Cite as Matter of M-L-E-, ID# 4560183 (AAO July 3, 2019) 
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