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The Applicant seeks a Certificate of Citizenship to reflect that he derived U.S. citizenship from his 
mother under section 320 of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1431. 

The Director of the Hialeah, Florida Field Office denied the application, concluding that the Applicant 
did not establish, as required, that he resided in the United States in his mother's legal and physical 
custody. On appeal, and in response to our request for evidence (RFE), the Applicant submits 
additional documents to show that he lived with his mother after he was admitted to the United States 
as a lawful permanent resident. 

Upon de nova review, we will sustain the appeal. 

I. LAW 

The Applicant was born in Haiti in I I 1990 to an unmarried foreign national mother. In 1993, 
the mother married an individual who is not the Applicant's father. She became a U.S. citizen through 
naturalization in 2001, when the Applicant was 10 years old. In April 2004, at the age of 13 years, 
the Applicant was admitted to the United States as a lawful permanent resident based on an immigrant 
visa petition his mother filed on his behalf. 

To determine whether the Applicant derived U.S. citizenship, we apply "the law in effect at the time 
the critical events giving rise to eligibility occurred." Minasyan v. Gonzales, 401 F.3d 1069, 1075 
(9th Cir. 2005). The last qualifying event in this case is the Applicant's admission to the United States 
for lawful permanent residence in 2004. Accordingly, section 320 of the Act, in effect since 2001, 
governs his derivative citizenship claim. 

Section 320 of the Act provides, in pertinent part, that: 

(a) A child born outside of the United States automatically becomes a citizen of the 
United States when all of the following conditions have been fulfilled: 
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(1) At least one parent of the child is a citizen of the United States, whether 
by birth or naturalization. 

(2) The child is under the age of eighteen years. 

(3) The child is residing in the United States in the legal and physical 
custody of the citizen parent pursuant to a lawful admission for 
permanent residence. 

Because the Applicant was born abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. Matter of 
Baires-Larios, 24 I&N Dec. 467,468 (BIA 2008). Under the preponderance of the evidence standard, 
the Applicant must demonstrate that his claim is "probably true," or "more likely than not." Matter of 
Chawathe, 25 I&N Dec. 369, 376 (AAO 2010). 

II. ANALYSIS 

The Applicant has satisfied several of the above-referenced conditions, as the record reflects he had a 
U.S. citizen mother and was a lawful permanent resident before he turned 18 years of age. The only 
issue, therefore, is whether the Applicant has also established that he was residing in the United States 
in the physical and legal custody of his U.S. citizen mother, as required under section 320(a)(3) of the 
Act. We find that the preponderance of the evidence, including the new documents submitted on 
appeal and in response to the RFE, shows that the Applicant met this requirement prior to his 18th 
birthday. 

A. Physical Custody 

Neither the Act nor the regulations define the term "physical custody." However, U.S. federal courts 
and the Board of Immigration Appeals considered "physical custody" in the context of "actual 
uncontested custody" in derivative citizenship proceedings and interpreted it to mean actual residence 
with the parent. See Bagot v. Ashcroft, 398 F.3d 252, 267 (3d Cir. 2005) (finding that a child was in 
the parent's "actual physical custody" where the child lived with the parent and no one disputed the 
parent's custody); Matter of M-, 3 I&N Dec. 850, 856 (BIA 1950) (holding that the parent had "actual 
uncontested custody" of a child where the parent lived with the child, took care of the child, and the 
other parent consented to his arrangement). 

The record now contains sufficient evidence to demonstrate that the Applicant satisfied the physical 
custody requirement through actual residence with his mother in the United States. The information 
on the Applicant's immigrant visa and related documents shows that he was coming to the United 
States to reside with his mother in Florida. In addition, the Applicant now submits his Florida school 
records for the years 2004 through 2010, which reflect that he lived with his mother while he attended 
school, and that his mother was listed as his parent and guardian. These documents show that the 
Applicant resided with his U.S. citizen mother after he was admitted to the United States as a lawful 
permanent resident in 2004 and prior to his 18th birthday in 2008. We find that he has therefore 
satisfied the physical custody requirement of section 320(a)(3) of the Act. 
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B. Legal Custody 

The above evidence also shows that the Applicant met the legal custody requirement for derivative 
citizenship. The regulation at 8 C.F.R. § 320.1 defines the term "legal custody" in section 320(a)(3) 
of the Act as "responsibility for and authority over a child." While legal custody is presumed in certain 
specific scenarios, U.S. Citizenship and Immigration Services may consider other factual 
circumstances to find that a U.S. citizen parent has legal custody for purposes of section 320 of the 
Act. 8 C.F.R. § 320.1. We find that such circumstances are present here. First, the Applicant was 
born out of wedlock, and his birth certificate does not include the father's information. Second, as 
discussed above, the record reflects that after the Applicant immigrated to the United States at the age 
of 13 years, he resided with his U.S. citizen mother, who is also listed as his only parent in the school 
records. This evidence indicates that the Applicant's U.S. citizen mother was responsible for, and had 
authority over the Applicant after he was admitted to the United States as a lawful permanent resident 
and before he turned 18 years old. Accordingly, we conclude that the Applicant has also met the legal 
custody requirement of section 320(a)(3) of the Act. 

III. CONCLUSION 

The Applicant has demonstrated by a preponderance of the evidence that he resided in the United 
States as a lawful permanent resident in his U.S. citizen mother's physical and legal custody before he 
was 18 years old. Consequently, he has established that he derived U.S. citizenship from his mother 
and is eligible for a Certificate of Citizenship. 

ORDER: The appeal is sustained. 
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