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The Applicant seeks a Certificate of Citizenship to reflect that he derived U.S. citizenship from his 
parents under section 320 of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1431. 

The District Director, New York, New York, denied the application, concluding that the Applicant did 
not derive U.S. citizenship because he abandoned lawful permanent residence in the United States 
before his parents naturalized. 

On appeal, the Applicant asserts that the Director erred by applying the date of the abandonment 
retroactively. He further states that although he was a full time student in Canada when his parents 
became U.S. citizens, he remained in their custody and was therefore eligible to derive citizenship 
from them. 

Upon de nova review, we will dismiss the appeal. The record indicates that the Applicant is in Canada 
and we are without jurisdiction to adjudicate his citizenship claim. Furthermore, the evidence is 
insufficient to establish that he met the requirement of residing in the United States to derive U.S. 
citizenship from either parent pursuant to section 320 of the Act. 

I. LAW 

Section 34l(a) of the Act, 8 U.S.C. § 1452, provides that a person who claims to have derived U.S. 
citizenship through naturalization of a parent may apply to the Secretary of the Department of 
Homeland Security, through U.S. Citizenship and Immigration Services (USCIS), for a Certificate of 
Citizenship. 

The Secretary of Homeland Security has jurisdiction over the administration and enforcement of the 
Act within the United States. Section 103(a)(l) of the Act, 8 U.S.C. § 1103(a)(l). However, a 
citizenship claim made by an individual physically present outside of the United States may only be 
properly made before the U.S. Department of State (DOS) through a consular officer. See section 
104(a) of the Act, 8 U.S.C. § l 104(a) (providing that the "Secretary of State shall be charged with the 
administration and the enforcement of the provisions of this Act and all other immigration and 
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nationality laws relating to ... (3) the determination of nationality of a person not in the United 
States"); see also 22 C.F.R. § 50.2 (providing that DOS "[s]hall determine claims to United States 
nationality, when made by persons abroad on the basis of an application for registration, for a passport, 
or for a Consular Report of Birth Abroad of a Citizen of the United States of America .... ") 

In cases where USCIS has jurisdiction to adjudicate an individual's U.S. citizenship claim, we apply 
"the law in effect at the time the critical events giving rise to eligibility occurred" to determine whether 
he or she derived citizenship. Minasyan v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 2005). In this 
case, ifwe had such jurisdiction, we would consider the Applicant's derivative citizenship claim under 
section 320 of the Act, as amended by the Child Citizenship Act of 2000, Pub. L. No. 106-395, 114 
Stat. 1631 (CCA). This section applies to individuals who, like the Applicant, were under the age of 
18 when the law went into effect on February 27, 2001, and provides, in pertinent part, that: 

(a) A child born outside of the United States automatically becomes a citizen of the 
United States when all of the following conditions have been fulfilled: 

(1) At least one parent of the child is a citizen of the United States, whether 
by birth or naturalization. 

(2) The child is under the age of eighteen years. 

(3) The child is residing in the United States in the legal and physical 
custody of the citizen parent pursuant to a lawful admission for 
permanent residence. (Emphasis added). 

Section 10l(a)(33) of the Act, 8 U.S.C. § 1101(a)(33), defines the term "residence" as "the place of 
general abode ... of a person ... his principal, actual dwelling place in fact, without regard to intent." 

Because the Applicant was born abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. Matter of 
Baires-Larios, 24 I&N Dec. 467,468 (BIA 2008). Under the preponderance of the evidence standard, 
the Applicant must demonstrate that his claim is "probably true," or "more likely than not." Matter of 
Chawathe, 25 I&N Dec. 369, 376 (AAO 2010). 

II. ANALYSIS 

The issues on appeal are whether we have jurisdiction to adjudicate the Applicant's citizenship claim 
and, if so, whether the Applicant has established that he derived U.S. citizenship from his naturalized 
U.S. citizen parent or parents. 

The record reflects that the Applicant was born abroad in~1992 to married foreign national 
parents. He was admitted to the United States as a lawful permanent resident in 2004, at the age of 12 
years. In 2008, the Applicant moved to Canada to attend school, and his parents remained in the 
United States. In February 2010, when the Applicant was 17 years old, both his parents became U.S. 
citizens through naturalization. In August 2013, at the age of 21 years, the Applicant applied for 
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admission to the United States as a lawful permanent resident. At that time, he testified before a 
Customs and Border Protection (CBP) officer that he had not lived in the United States since August 
2008 and had no plans ofresuming residence in the United States. The Applicant signed Form I-407, 
Abandonment of Lawful Permanent Resident Status, confirming that he was voluntarily, willingly and 
affirmatively abandoning his status as a lawful permanent resident of the United States. He also 
affirmed by placing his signature on the form that he understood he had a right to a hearing before an 
Immigration Judge to determine his admissibility to the United States as a returning lawful permanent 
resident, and that he freely waived that right. The CBP officer recorded the date the Applicant 
abandoned lawful permanent resident status as August 2008, when the Applicant moved from the 
United States to Canada. 

A. Jurisdiction 

The record indicates that the Applicant currently resides in Canada. Consequently, we do not have 
jurisdiction to adjudicate his U.S. citizenship claim. 

On his Form N-600, which he signed and filed in May 2017, the Applicant represented that he resided 
in Canada. In addition, the Applicant indicated on the instant Form I-290B, Notice of Appeal or 
Motion, filed in October 2018 that he continues to reside in Canada. Because the record reflects that 
the Applicant was outside of the United States when he filed his Form N-600 and he is outside of the 
United States at this time, the U.S. Department of State has exclusive jurisdiction over his U.S. 
citizenship claim. Nevertheless, because the Director adjudicated the Applicant's Form N-600 on its 
merits, we will also address the substance of the Applicant's citizenship claim. 

B. Derivative Citizenship Not Established 

The Director determined that the Applicant was ineligible to derive U.S. citizenship when his parents 
naturalized in 2010, because he lost lawful permanent resident status through abandonment in 2008. 
The Applicant assert that this determination was in error, because he was 16 years old at the time and 
was legally incapable of abandoning lawful permanent resident status without his parents' presence or 
consent. He states that the date of the abandonment should not therefore be retroactive to 2008, when 
he was still a minor, but should be counted from the date he executed the Form I-407 in 2013. We 
find, however, that under the circumstances of this particular case, the actual date the Applicant 
formally abandoned his lawful permanent resident status is not dis positive of his derivative citizenship 
claim. 

As stated above, to qualify for derivative citizenship under section 320 of the Act, the Applicant must 
establish not only that he was lawfully admitted to the United States as a permanent resident, but also 
that he was residing in the United States pursuant to admission in such status. The Applicant has not 
presented sufficient evidence to show he was residing in the United States, as that term is defined in 
section 10l(a)(33) of the I Act, (hen his parents naturalized in February 2010, or thereafter and before 
he turned 18 years old in 2010. 

The Applicant confirms that from 2008 through 2013 he was a full time student in Canada. In addition, 
USCIS records show that both his parents represented in their respective naturalization proceedings 

3 



Matter of J-Z-

that the Applicant resided inl I where he was attending a university. The Applicant asserts 
on appeal that that he intended to return to the United States once he completed his education; however, 
as stated above, "residence" in the context of derivative citizenship is a person's "principal, actual 
dwelling place in fact, without regard to intent" ( emphasis added). Furthermore, the Applicant 
testified before the CBP officer that he did not live in the United States between 2008 and 2013, and 
that during that timeframe he lived in Canada. The Applicant therefore was not residing in the United 
States as a lawful permanent resident after his parents naturalized and before he turned 18 years old in 
2010. The fact that the abandonment of his lawful permanent status was not recorded until 2013 does 
not affect this determination. 

In sum, the Applicant does not submit evidence to show that he was residing in the United States when 
his parents naturalized, or that he was subsequently admitted to the United States as a lawful permanent 
resident and that he resumed residence in the United States before he was 18 years old. We find, 
therefore, that the Applicant has not demonstrated he was residing in the United States as a lawful 
permanent resident during the relevant time period prior to his 18th birthday, as required under section 
320(a)(3) to derive U.S. citizenship. Because he is ineligible to derive U.S. citizenship from his 
parents on that basis alone, we need not address whether the Applicant met the related legal and 
physical custody conditions in that section. 

III. CONCLUSION 

The record reflects that the Applicant resides abroad and we lack jurisdiction to adjudicate his U.S. 
citizenship claim. Furthermore, even if we had jurisdiction, we would find the Applicant ineligible to 
receive a Certificate of Citizenship, because he has not shown that he satisfied the requirement of 
residing in the United States pursuant to a lawful admission for permanent residence to derive 
citizenship from under section 320 of the Act, or that he was exempt from this requirement. 

ORDER: The appeal is dismissed. 

Cite as Matter of J-Z-, ID# 3996330 (AAO June 19, 2019) 
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