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The Applicant seeks a Certificate of Citizenship to reflect that he derived U.S. citizenship from his 
mother under former section 321 of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1432. 1 

The District Director, New York, New York, denied the application, concluding that the Applicant did 
not derive U.S. citizenship because former section 321 required naturalization of both parents, and 
only his mother was a naturalized U.S. citizen. 2 

On appeal, the Applicant asserts that he satisfied all of the eligibility criteria under former section 321 
to derive U.S. citizenship solely from his mother, as her out-of-wedlock child. 

Upon de nova review, we will sustain the appeal. 

I. LAW 

The Applicant was born in Venezuela inl li979 to unmarried foreign national parents. In 1982, 
the Applicant's mother married an individual who is not his father. The Applicant was admitted to 
the United States as a lawful permanent resident in 1986, at the age of seven years. His mother became 
a U.S. citizen through naturalization in 1989, when the Applicant was 10 years old. She married her 
second spouse, who also is not the Applicant's father, in 1991. 

To determine whether the Applicant derived U.S. citizenship from his mother based on these facts, we 
apply "the law in effect at the time the critical events giving rise to eligibility occurred." See Minasyan 
v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 2005). The last critical event in this case is the 
naturalization of the Applicant's mother in 1989. 

At that time, former section 321 of the Act provided, in pertinent part, that: 

1 Repealed by Sec. 103(a), title I, Child Citizenship Act of 2000 (CCA), Pub. L. No. 106-395, 114 Stat. 1631 (2000). 
2 The Director also determined that the Applicant was ineligible to derive U.S. citizenship under section 320 of the Act, 
8 U.S.C. § 1431, as amended by the CCA, because he was over 18 years old when that section went into effect on February 
27, 2001. The Applicant does not contest this determination on appeal. 
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(a) A child born outside of the United States of alien parents ... becomes a citizen of 
the United States upon fulfillment of the following conditions: 

(1) The naturalization of both parents; or 

(2) The naturalization of the surviving parent if one of the parents is deceased; 
or 

(3) The naturalization of the parent having legal custody of the child when there 
has been a legal separation of the parents or the naturalization of the mother 
[f the child was born out of wedlock and the paternity of the child has not 
been established by legitimation; and if-

(4) Such naturalization takes place while such child is under the age of 18 years; 
and 

(5) Such child is residing in the United States pursuant to a lawful admission 
for permanent residence at the time of the naturalization of the parent last 
naturalized under clause (1) of this subsection, or the parent naturalized 
under clause (2) or (3) of this subsection, or thereafter begins to reside 
permanently in the United States while under the age of 18 years. 

(Emphasis added). 

Because the Applicant was born abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. Matter of 
Baires-Larios, 24 l&N Dec. 467,468 (BIA 2008). Under the preponderance of the evidence standard, 
the Applicant must demonstrate that his claim is "probably true," or "more likely than not." Matter of 
Chawathe, 25 l&N Dec. 369, 376 (AAO 2010). 

II. ANALYSIS 

The record reflects that the Applicant was residing in the United States as a lawful permanent resident 
and his mother naturalized before he was 18 years old, as required under former sections 321(a)(4) 
and (5) of the Act. The only issue on appeal, therefore, is whether the Applicant has shown that he 
derived U.S. citizenship from his mother under the second clause of former section 321(a)(3) of the 
Act as her child born out of wedlock whose paternity was not established by legitimation. 3 

The Applicant asserts that he has demonstrated he satisfies the above conditions for derivative 
citizenship, because his parents were not married, and he was not otherwise legitimated by his father. 

3 The Applicant does not claim derivative citizenship under former section 321{a){1) or (a)(2) of the Act, and there is no 
evidence that his father became a naturalized U.S. citizen, or that he passed away prior to the Applicant's 18th birthday, 
as required under these sections. Nor does he claim that his parents were divorced and his mother had legal custody, as 
required to establish derivative citizenship under the first clause of former section 321(a)(3) of the Act. 

2 
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We have reviewed the entire record, and find the preponderance of the evidence sufficient to show 
that the Applicant was born out of wedlock and his paternity was not established by legitimation under 
the applicable foreign and domestic laws before he turned 18 years old in 1997. The Applicant has 
therefore demonstrated that he derived U.S. citizenship from his naturalized U.S. citizen mother 
pursuant to the second clause of former section 32l(a)(3) of the Act. 

A. Birth Out of Wedlock 

The record includes his timely-registered birth certificate, which reflects that he was born in Venezuela 
to his mother, whose civil status was recorded as "single." The name of the Applicant's father was 
not recorded on the birth certificate. This evidence is sufficient to show that the Applicant was born 
out of wedlock. 

B. Paternity Not Established by Legitimation 

To establish derivative citizenship from his mother, the Applicant must next show that his paternity 
has not been established by legitimation before he turned 18 years of age. The preponderance of the 
evidence indicates that he meets this requirement. 

The Board of Immigration Appeals (the Board) interpreted the phrase "paternity ... has not been 
established by legitimation" in former section 32l(a)(3) of the Act to mean that "where a jurisdiction 
requires an affirmative act to legitimate an out-of-wedlock child, paternity is not established without 
the requisite act even if the jurisdiction has enacted a law to place children on equal footing without 
regard to the circumstances of their birth." Matter of Cross, 26 I&N Dec. 485,490 (BIA 2015). In 
Matter of Cross, the Board affirmed, in part, its prior holdings in Matter of Hines, 24 I&N Dec. 544 
(BIA 2008) and Matter of Rowe, 23 I&N Dec. 962 (BIA 2006), with regard to legitimation in Guyana 
and Jamaica in the context of derivative citizenship proceedings under former section 321 ( a )(3) of the 
Act. In those cases, the Board found that although both countries enacted laws that effectively 
eliminated legal distinctions between children born in wedlock and those born out of wedlock, they 
retained a formal means oflegitimating- the marriage of biological parents. Thus, in those countries, 
for the purposes of derivative citizenship under former section 321(a)(3) of the Act, paternity could 
be established by legitimation only through affirmative act of parental marriage. Because the parents 
of the respondents in Hines and Rowe did not marry, the Board found that their paternity had not been 
established by legitimation and they could therefore derive citizenship from the naturalization of their 
mothers under former section 321(a)(3). Matter of Cross, 26 I&N Dec. at 490. 

Accordingly, we must look to the laws ofjurisdictions where the Applicant or his father was domiciled 
prior to the Applicant's 18th birthday4 to ascertain whether those laws distinguished between in- and 
out-of-wedlock children and, if so, whether they required affirmative act or acts to legitimate an out
of-wedlock child. The record in this case reflects that the Applicant was born in Venezuela and later 
resided in Trinidad and Tobago until he immigrated to the United States to live with his mother in 
New York. In addition, the information in the Applicant's immigrant visa and school records indicates 
that his father is a native and resident of Trinidad and Tobago, and that he had always resided there. 

4 The law of the child's residence or domicile, or the law of the father's domicile, is the relevant law to determine whether 
a child has been legitimated. 12 USC1S Policy Manual H.2(B), https://www.uscis.gov/policy-manual. 

3 
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We will therefore consider whether the Applicant's paternity was established by legitimation under 
the laws of Venezuela, Trinidad and Tobago, and New York. 

1. Legitimation in Venezuela 

According to advisory opinions form the Law Library of Congress, Global Research Center, 5 the 
Venezuelan Civil Code in effect at the time of the Applicant's birth in 1979 (1942 Civil Code) required 
the parents to recognize the child born out of wedlock and to marry in order to legitimate such child. 
The current Venezuelan Civil Code, in effect since July 26, 1982, (1982 Civil Code) eliminated all 
legal distinctions between children based on marital status of their parents. However, under the 1982 
Civil Code a child born to an unmarried father has the same rights as children born in wedlock only if 
the father recognizes the child as his according to the formalities and procedures established by law. 
Such recognition may be accomplished through the father's voluntary acknowledgment of paternity 
before a civil registry official, by judicial declaration, or through an administrative process pursuant 
to the provisions of Venezuelan family law. In order for recognition of a child to have legal effect, it 
must be recorded in the child's birth record or in a special public document recorded later in the child's 
birth record in the civil status registry, the parents' marriage record, in the last will of the parents, or 
in any other authentic document issued to that end. 

Here, the Applicant's birth certificate shows that he was born to a single mother, and it does not 
identify his father. Furthermore, the certificate does not include any annotations to indicate that the 
Applicant's father recognized him in accordance with Venezuelan law as of the date the certificate 
was issued in 1986. Lastly, the record reflects that although the Applicant's mother was married twice 
prior to his 18th birthday, neither of her spouses was the Applicant's father. This evidence sufficiently 
demonstrates that the Applicant's paternity was not established by legitimation under the law of 
Venezuela either through his parents' marriage, or through his father's recognition. 

2. Legitimation in Trinidad and Tobago 

The evidence is also sufficient to show that the Applicant was not legitimated under the law of his and 
his father's domicile in Trinidad and Tobago, where he resided before immigrating to the United States 
in 1986. 

Pursuant to the Trinidad and Tobago Status of Children Act of 1981,6 all children have equal status 
provided that paternity is established and the child had not reached the age of 18 as of March 1, 1983, 
when the law took effect. Matter of Patrick, 19 I&N Dec. 726 (BIA 1988). Under the provisions of 
chapter 46:07 of the Status of Children Act of 1981, the relationship of father and child born out of 
wedlock will be recognized only if paternity has been registered in the registry of births, or ifthere is 
an order of paternity issued by a court of competent jurisdiction in or outside of Trinidad and Tobago. 
Here, the Applicant's birth certificate does not identify his father, and there is otherwise no evidence 
that his paternity was adjudicated by the court. We conclude, therefore, that the Applicant's paternity 
was not established by legitimation under the law of Trinidad and Tobago. 

5 LL Files No. 2015-011900 and 2014-010259. 
6 Available at: Government of the Republic of Trinidad and Tobago, Ministry of Legal Affairs. 
https:/ /rgd.legalaffairs.gov.tt/laws2/ Alphabetical_ List/lawspdfs/46.07 .pdf. 
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3. Legitimation in New York 

The evidence also indicates that the Applicant was not legitimated in New York, where he has been 
residing with his mother from 1986 through his 18th birthday in 1997. New York law requires 
marriage of a child's natural parents in order to legitimate a child born out of wedlock. Matter of 
Patrick, 19 I&N Dec. at 728 ( citing Matter of Bullen, 16 I&N Dec. 3 78 (BIA 1977). In the alternative, 
during the relevant time period prior to 1997 an out-of-wedlock child was considered legitimate under 
New York law if a court of competent jurisdiction adjudicated paternity; the child's father filed 
acknowledgment of paternity instrument with department of social services; or paternity of the child 
was established by clear and convincing evidence and other specific conditions were satisfied. See 
N.Y. Estates, Powers and Trusts Law 4-1.2 (McKinney 1997). As stated, the Applicant's parents were 
never married. Thus, he was not legitimated under New York law through marriage. In addition, the 
evidence, including the Applicant's immigration documents and school records, indicates that the 
Applicant lived with his mother and stepfather in New York, while his father resided in Trinidad and 
Tobago. It appears, therefore, that the Applicant was not legitimated by his father in New York 
through any other means provided for under that state's law. 

III. CONCLUSION 

The Applicant has demonstrated by a preponderance of the evidence that he was born to an unmarried 
mother and his paternity was not established by legitimation within the meaning of former section 
32l(a)(3) of the Act under the law of his or his father's domicile before he turned 18 years old. The 
Applicant has also shown that he satisfied the remaining conditions under that section, including age, 
residence in the United States as a lawful permanent, and naturalization of his mother. He has 
therefore established that he derived U.S. citizenship from his mother and is eligible for a Certificate 
of Citizenship. 

ORDER: The appeal is sustained. 

Cite as Matter of E-V-N-, ID# 4561525 (AAO June 21, 2019) 
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