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The Applicant seeks a Certificate of Citizenship to reflect that he acquired U.S. citizenship from a 
parent under sections 301(g) and 309(a) of the Immigration and Nationality Act (the Act), 
8 U.S.C. §§ 1401(g), 1409(a). 1 

The Director of the Helena, Montana Field Office denied the application, concluding the Applicant 
did not establish that he met section 309(a) and 301(g) of the Act legitimation, financial support, and 
physical presence conditions, as required. 

On appeal, the Applicant submits additional evidence and indicates that the record sufficiently 
demonstrates he satisfied all requirements to acquire U.S. citizenship at birth. 

Upon de nova review, we will dismiss the appeal. 

I. LAW 

The Applicant, who was born in Venezuela, seeks a Certificate of Citizenship indicating that he 
acquired U.S. citizenship at birth from his father. 

The applicable law for transmitting citizenship to a child born abroad when one parent is a U.S. citizen 
is the statute that was in effect at the time of the child's birth. See Chau v. Immigration and 
Naturalization Service, 247 F.3d 1026 1029 u 3 f)th Cir. 2001). Here, the record reflects that the 
Applicant was born in Venezuela oJ~----~ 1996, to a U.S. citizen father and a foreign national 
mother. His citizenship at birth claim therefore falls under section 301 of the Act, which states, in 
pertinent part that the following shall be citizens of the United States at birth: 

(g) a person born outside the geographical limits of the United States and its outlying 
possessions of parents one of whom is an alien, and the other a citizen of the United 
States who, prior to the birth of such person, was physically present in the United States 
or its outlying possessions for a period or periods totaling not less than five years, at 
least two of which were after attaining the age of fourteen years .... 

1 Amended by Act ofNovember 14, 1986, Pub. L. 99-653, 100 Stat. 3655. 
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Because the Applicant was born out of wedlock, he must also satisfy the requirements of section 309( a) 
of the Act, which states in relevant part that the provisions of section 30l(g) of the Act "shall apply as of 
the date of birth to a person born out of wedlock if- : 

(1) a blood relationship between the person and the father is established by clear and 
convincing evidence, 

(2) the father had the nationality of the United States at the time of the person's birth, 

(3) the father (unless deceased) has agreed in writing to provide financial support for 
the person until the person reaches the age of 18 years, and 

( 4) while the person is under the age of 18 years-

(A) the person is legitimated under the law of the person's residence or domicile, 

(B) the father acknowledges paternity of the person in writing under oath, or 

( C) the paternity of the person is established by adjudication of a competent court. 

In addition, because the Applicant was born abroad, he is presumed to be a foreign national and bears 
the burden of establishing his claim to U.S. citizenship by a preponderance of credible evidence. See 
Matter of Baires-Larios, 24 I&N Dec. 467, 468 (BIA 2008). The "preponderance of the evidence" 
standard requires that the record demonstrate the Applicant's claim is "probably true," based on the 
specific facts of his case. See Matter of Chawathe, 25 I&N Dec. 369,376 (AAO 2010) (citing Matter 
of E-M-, 20 I&N Dec. 77, 79-80 (Comm'r. 1989)). 

II. ANALYSIS 

The issues on appeal are whether the Applicant sufficiently demonstrated that he satisfied section 
309(a)(3) and (a)(4) of the Act written financial support and legitimation-related requirements prior to 
turning 18 (inl 12014). If this is established, an additional issue is whether the Applicant also 
demonstrated that his father satisfied section 301(g) of the Act physical presence requirements. 2 

2 The Director does not make a clear finding on whether the Applicant established by clear and convincing evidence that 
he is the biological child of his claimed U.S. citizen father. We note, however, that the Applicant's birth certificate does 
not contain a father's name. and his claimed father's acknowledgement of paternity in recent affidavits (dated after the 
Applicant's 18th birthday) and in emails dated in 2011 is insufficient to meet the clear and convincing standard. In 
addition, although DNA paternity testing results reflect more than a 99% probability of paternity, the Applicant's 
submission of the DNA test results does not comply with USCTS policy which requires that "[c]ommunication should be 
directly between the laboratory and the civil surgeon or panel physician or the field office. Under no circumstances should 
a third party, including the individuals being tested, be pe1mitted to carry or transport ... test results." See USCIS Policy 
Memorandum, PM HQADN 70/11, Guidance on Parentage Testing for Family-Based Immigrant Visa Petitions, p.5 (July 
14, 2000), http://www.uscis.gov/laws/policy-memoranda. 

2 
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The Applicant indicates on appeal that he satisfied these requirements. In support, the record contains 
birth and U.S. citizenship information, DNA paternity testing results and financial information, and 
correspondence and social security earnings documents. We find that the evidence is insufficient to 
establish the Applicant's claims. 

A. Section 309(a)(3) of the Act Written Financial Support Requirement 

The Applicant's father indicates in a statement submitted on appeal, that he sent money to the 
Applicant's mother to help support the Applicant, and that this satisfies section 309(a)(3) of the Act 
written financial support conditions. In support, he submits two money transfer receipts. One reflects 
that the father sent $250.00 to the Applicant's mother in September 2011. The second, sent in April 
2012, shows a $1000. 00 wire transfer; however, it does not reflect who the money was sent to, and the 
sender is the father's current spouse, and not the Applicant's father. We are therefore unable to 
conclude that the Applicant's father sent the $1000.00 money transfer to the Applicant. Moreover, 
even if it were shown that the Applicant's father sent both of the money transfers to the Applicant, this 
does not constitute a written agreement to provide for financial support until the Applicant turned 18 
(in 2014), which is required under section 309(a)(3) of the Act. 

B. Section 309(a)(4) of the Act Requirements 

The Applicant also did not establish that he met any of the conditions set forth in section 309(a)(4) of 
the Act. 

1. Section 309(a)(4)(A) of the Act 

An individual born to unmarried parents qualifies as a legitimated child if he or she was born in a 
country or State that has eliminated all legal distinctions between children based on the marital status 
of their parents. See Matter of Cross, 26 I&N Dec, 485,486 (BIA 2015). In the Applicant's case, 
Library of Congress guidance reflects that since 1982, there are no legal distinctions between children 
born in and out of wedlock in Venezuela. However, this only applies once filiation has been 
ascertained. See Library of Congress (LOC) Report 2014-010259 entitled, Venezuela: Legitimation 
of Children Born Out of Wedlock (January 2014) ( citing to Venezuela Civil Code of July 26, 1982, 
art. 234, which is still in effect today.) 

Here, the Applicant's birth certificate does not contain his father's name. The Applicant must 
therefore demonstrate that his father established his paternal filiation. In Venezuela (where the 
Applicant lived prior to turning 18), paternal filiation of a child conceived and born out of wedlock 
can be legally ascertained through a voluntary authentic declaration of the father, or upon a judicial 
declaration or an administrative process (which begins with the mother's petition before the Registry 

Nevertheless, because the Director did not raise compliance with section 309(a)(l) of the Act as an issue, and since the 
present appeal will be dismissed on other grounds, we will not make a definitive finding on this requirement here. 

3 
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of Civil Status.) See LOC Report 2010-004242 entitled, Venezuela, Recognition of Children Born Out 
of Wedlock (August 2010), and LOC Report 2014-010259, supra. 

Here, the Applicant does not claim, or provide evidence to establish, that his father ascertained paternal 
affiliation through a judicial or administrative process. Instead, he contends that his father ascertained 
his filiation through a voluntary authentic declaration. 

Under the 1982 Venezuelan Civil Code, a voluntary authentic declaration of paternal filiation occurs 
through either "a formal declaration before the officer of the Civil Registry at the time the birth is 
recorded or thereafter; a declaration performed in a notarized instrument; or a statement performed in 
a last will." See LOC Report 2010-004242, supra. "In order for the recognition of a child to have 
legal effects, it must be recorded in the birth record or a special public document recorded later in the 
child's birth record in the Civil Registry ... or in the last will of the parents or any other public or 
authentic document issued to that end." Id. In addition, in order to satisfy section 309(a)(4) of the 
Act requirements, this process must be completed before the child turns 18. 

Here, the record contains a notarized affidavit from the Applicant's father acknowledging paternity; 
however, there is no evidence that the acknowledgement was recorded in Venezuela. Moreover, the 
document is dated in October 2018, several years after the Applicant turned 18. The Applicant submits 
no other evidence to demonstrate that his father complied with the voluntary authentic declaration of 
filiation requirements in Venezuela, where the Applicant lived prior to turning 18. Accordingly, the 
Applicant has not satisfied section 309(a)(4)(A) of the Act requirements. 

2. Section 309(a)(4)(B) of the Act 

The Applicant has also not satisfied section 309(a)(4)(B) of the Act requirements since, as noted 
above, the notarized sworn affidavit from his father is dated in October 2018, which was almost four 
years after the Applicant turned 18. 

3. Section 309(a)(4)(C) of the Act 

The Applicant does not claim, and he submits no evidence to establish, that prior to his 18th birthday, 
his father established paternity by adjudication of a competent court. Accordingly, he has also not 
established compliance with section 309(a)(4)(C) of the Act requirements. 

III. CONCLUSION 

Overall, we find upon review that the record contains insufficient evidence to establish that the 
Applicant meets section 309(a)(3) and (a)(4) of the Act written financial support and legitimation
related requirements. Thus, he is ineligible to acquire citizenship through his father under section 
301 (g) of the Act. As such, we find it unnecessary to address whether his father satisfied the additional 
section 30l(g) of the Act U.S. physical presence conditions. 
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ORDER: The appeal is dismissed. 

Cite as Matter of E-S-, ID# 4706442 (AAO June 26, 2019) 
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