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The Applicant, who was born in Peru in 2002, seeks a Certificate of Citizenship to reflect that he derived 
U.S. citizenship from his naturalized U.S. citizen mother under Immigration and Nationality Act (the Act) 
section 320, 8 U.S.C. § 1431. 

The Director of the New York, New York District Office denied the application, concluding that the 
Applicant provided insufficient evidence to establish he resided in the United States in the physical 
custody of his mother when she became a U.S. citizen (in April 2016), or thereafter, and prior to 
turning 18 as required. 

On appeal the Applicant submits additional evidence, and claims that the record demonstrates he meets 
section 320(a)(3) of the Act physical custody requirements. 

Upon de nova review, we will dismiss the appeal. 

I. LAW 

The record reflects that the Applicant is a minor who was born out of wedlock in Peru on 
I I 2002, to parents who married inl I 2013. The Applicant was admitted into the United 
States as a lawful permanent resident in January 2009, and his mother became a naturalized U.S. 
citizen in April 2016. There is no evidence indicating that his father is a U.S. citizen, and the Applicant 
seeks a Certificate of Citizenship reflecting that he derived U.S. citizenship through his mother. 

For derivative citizenship purposes, we apply "the law in effect at the time the critical events giving 
rise to eligibility occurred." See Minasyan v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 2005). Here, 
section 320 of the Act, as amended by the Child Citizenship Act of 2000, Pub. L. No. 106-395, 114 
Stat. 1631 ( CCA ), applies to the Applicant's derivative citizenship claim, as he was born after the 
CCA was enacted on February 27, 2001. 
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Section 320 of the Act provides in pertinent part that: 

(a) A child born outside of the United States automatically becomes a citizen of the 
United States when all of the following conditions have been fulfilled: 

(1) At least one parent of the child is a citizen of the United States, whether 
by birth or naturalization. 

(2) The child is under the age of eighteen years. 

(3) The child is residing in the United States in the legal and physical 
custody of the citizen parent pursuant to a lawful admission for 
permanent residence. 

Because the Applicant was born abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. See Matter of 
Baires-Larios, 24 I&N Dec. 467, 468 (BIA 2008). The "preponderance of the evidence" standard 
requires that the record demonstrate the Applicant's claim is "probably true," based on the specific 
facts of his case. See Matter of Chawathe, 25 I&N Dec. 369, 376 (AAO 2010) 
( citing Matter of E-M-, 20 I&N Dec. 77, 79-80 (Comm'r 1989)). 

II. ANALYSIS 

The Applicant has satisfied several of the conditions for derivative citizenship under section 320(a) of 
the Act. Because he is currently under the age of 18 years and his mother is a U.S. citizen, he satisfies 
the age and U.S. citizen parent requirements set forth in sections 320(a)(l) and (a)(2). The record also 
reflects that he was admitted into the United States as a lawful permanent resident in January 2009. 
He therefore satisfies the lawful permanent resident element in section 320(a)(3) of the Act. 

The issue on appeal is whether the Applicant has sufficiently demonstrated that he meets the section 
320(a)(3) of the Act condition that he resided in the United States in his mother's physical custody 
when she became a U.S. citizen (on April 26, 2016), or thereafter and prior to turning 18. If this is 
established, an additional issue, not addressed in the Director's decision, is whether the Applicant has 
also shown that he resided in the United States in his mother's legal custody during the required time 
period. 

The Applicant indicates that the term "physical custody" does not require actual shared residence with 
his citizen mother, and that in any event, the record shows that he resided together with his mother 
when she became a U.S. citizen and thereafter. In support, he submits a statement from his mother, 
employment and naturalization information, bills, and medical and school documents. Upon review, 
we find that the record, including documentation previously submitted, contains insufficient evidence 
to establish the Applicant's claims. 

Neither the Act nor the regulations define "physical custody." However, the term has been defined in 
the past for derivative citizenship proceedings as "actual uncontested custody," interpreted to mean 
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actual residence with the parent. See Matter of M-, 3 I&N Dec. 850, 856 (BIA 1950.) The U.S. Second 
Circuit Court of Appeals (Second Circuit), in whose jurisdiction these proceedings arise, recently 
further addressed the physical custody requirement for section 320 of the Act purposes. See Khalid 
v. Sessions, 904 F.3d 129 (2d Cir. 2018). 

The Applicant claims that under Khalid v. Sessions, he does not need to demonstrate actual and shared 
residence with his U.S. citizen mother in order to satisfy the physical custody requirement. He 
indicates that he must show only that his mother had the right and obligation to provide a home for 
him, and to make day-to-day decisions during the time he is actually with her. However, although the 
Second Circuit determined in Khalid that this may qualify as "physical custody" as defined by the 
state of Maryland, where Khalid lived, the court found that it did not sufficiently constitute "physical 
custody" for section 320 of the Act derivative citizenship purposes. 1 See Khalid v. Sessions at 134-
35. The Second Circuit determined instead that the particular circumstances of a case must also reflect 
that the child's "real interests" are in the United States due to a strong connection between the child 
and the naturalized United States citizen parent in order to establish "physical custody" under section 
320(a)(3) of the Act. See Khalid v. Sessions at 135-36. 

In Khalid v. Sessions, the circumstances involved a petitioner who had been placed in pretrial juvenile 
detention in Maryland at the time his father became a naturalized U.S. citizen. It was undisputed in 
Khalid that prior to the pretrial juvenile detention, the petitioner had continuously resided in the United 
States with his father for at least four years, and the court reasoned that the "brief: temporary 
separation" from his naturalized father due to pretrial juvenile detention did not interrupt the 
petitioner's residence in his father's physical custody, because the separation was brief and temporary, 
the system emphasized continued family involvement in the juvenile's life during the period of federal 
pretrial detention, and the system preserved the juvenile's connection to his family. Id. at 138-39. 
Unlike the petitioner in Khalid v. Sessions, though, the Applicant has not demonstrated a years-long 
period of undisputed shared residence followed by a brief: temporary separation from his naturalized 
mother. Instead, as discussed below, the record contains unresolved inconsistent address evidence for 
the Applicant and his mother, which does not meet his burden of showing sufficient shared residence. 

Specifically, the Applicant's mother claims in a statement that she and the Applicant lived at the 
following addresses in the United States: 

~------------------~ New York from January 2009 to 
about March 2010 (with Applicant's maternal grandmother); 

New York from March 2010 to November 
2016; 

.__ _________________ _. New York from November 2016 to 
December 2017 (with Applicant's uncle); 

New York since December 2017. 

However, evidence submitted to support these claims is inconsistent and insufficient to establish the 
assertions. For instance, although the mother's April 2016 naturalization certificate and a November 
2016 letter from the Applicant's high school reflect the claime__.._ ___ ~ _____ _.address, 

1 We also note that the law in Maryland would not apply to an individual, like the Applicant, who resides in New York. 
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health insurance information for the Applicant and his mother ( for the time period between April 2016 
and March 201 7) contains al I address. 

High school transcripts and letters from the Applicant's school, dated between March 2017 and 
November 2018, also list thel I address, which is inconsistent with the 
mother's claim that she and the Applicant resided together o~ [ 
I I during that time period. Furthermore, all of these addresses are viewed in light of the 
Applicant's citizenship application ( filed in December 2016), which provides no response to questions 
about when the mother was physically present in the United States, and an address for the Applicant 
and his mother that belongs to the attorney of record. 2 

Similarly, a November 2017 pay statement for the Applicant's mother, as well as her October and 
November 2017 health care information, and her December 2017 and January 2018 credit card bills 
reflect the~---------~ address rather than thel I addresses claimed 
in her statement. In addition, although the record contains a July 2018 pay statement and August 2018 
credit card bill for the mother reflecting her claimed~---------,.,............ address, this 
information does not contain the Applicant's name, and is inconsistent with the address on the 
Applicant's school documents. 

The Applicant must resolve these inconsistencies with independent, objective evidence pointing to 
where the truth lies. See Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). Here, the Applicant 
submits no independent, objective evidence demonstrating that he has resided in the United States 
with his U.S. citizen mother. 

The Applicant's attorney attempts to resolve the inconsistencies by stating that the Applicant's mother 
used her own mother's address for some of their mail to avoid issues with delivery due to anticipated 
residence changes; however, this explanation lacks detail and is not supported by any independent 
evidence. Moreover, the Applicant's mother does not corroborate this in her statement. See Matter 
of Obaigbena, 19 I&N Dec. 533, 534 n.2 (BIA 1988) ( citing Matter of Ramirez-Sanchez, 17 I&N Dec. 
503, 506 (BIA 1980)) (assertions by counsel do not constitute evidence, and counsel's statements must 
be substantiated in the record with independent evidence.) In light of the inconsistencies, and without 
objective evidence to resolve them, we cannot conclude that the Applicant meets the section 320(a)(3) 
of the Act requirement that he reside in the United States in his U.S. citizen mother's physical custody. 

Overall, unlike the undisputed joint residence circumstances (prior to the petitioner's brief and 
temporary pretrial juvenile detention) that are set forth in Khalid v. Sessions, the Applicant has 
provided insufficient evidence to demonstrate that he resided in the United States in his U.S. citizen 
mother's physical custody prior to, or at the time of her naturalization as a U.S. citizen, or thereafter 
and prior to turning 18, as required under section 320(a)(3) of the Act. The Applicant is therefore 
eligible for a Certificate of Citizenship. 3 

2 We also note that the Applicant states on the Form N-600 that his parents married in Peru in 2013, and that his father 
resides in Peru. 
3 Since the Applicant did not establish that he resided in the United States in his mother's physical custody. we do not need 
to address whether he resided in his mother's legal custody during the required time period. 
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ORDER: The appeal is dismissed. 

Cite as Matter of A-V-F-, ID# 4513995 (AAO June 28, 2019) 
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