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The Applicant, who was born abroad in 1953, seeks a Certificate of Citizenship indicating that he 
derived citizenship from his naturalized U.S. citizen father. Immigration and Nationality Act (the Act) 
section 321, 8 U.S.C. § 1432, repealed by Sec. 103(a), title I, Child Citizenship Act of 2000 (CCA), 
Pub. L. No. 106-395, 114 Stat. 1631 (2000). Generally, to establish derivative citizenship under 
former section 321 of the Act, an individual who was born abroad between December 24, 1952, and 
February 27, 1983, must show that he or she was residing in the United States as a lawful permanent 
resident and that both parents became naturalized U.S. citizens before the individual turned 18 years 
of age. If only one parent naturalized before the individual's 18th birthday, he or she may still be able 
to derive U.S. citizenship if certain additional requirements are met. 

The Director of the Tucson, Arizona Field Office denied the application concluding that the Applicant 
was not eligible to derive U.S. citizenship under section 320 of the Act, § 8 U.S.C. 1431, because he 
was over 18 years of age when his mother naturalized. 

On appeal, the Applicant asserts that he derived U.S. citizenship under section 320 of the Act upon his 
father's naturalization in 1968, as he was 15 years old at the time and residing in the United States as 
a lawful permanent resident. He further claims that denial of his application was inconsistent with the 
Supreme Court's decision in Sessions v. Morales Santana, 137 S. Ct. 1678 (2017), which held that 
gender-based discrimination was unconstitutional. Lastly, the Applicant suggests that he may have 
acquired U.S. citizenship from his father at birth. 

Upon de nova review, we will dismiss the appeal. 

I. APPLICABLE LAW 

A. Derivative Citizenship After Birth 

The applicable law for derivative citizenship purposes is "the law in effect at the time the critical 
events giving rise to eligibility occurred." Minasyan v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 2005). 
The record reflects that the Applicant was born in Mexico to married Mexican citizen parents in 
1953 . He was admitted to the United States as a lawful permanent resident in June 1964 at the age of 
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11 years, and his father became a U.S. citizen through naturalization in December 1968, when the 
Applicant was 15 years old. The Applicant's mother naturalized in December 1976, when he was 23 
years of age. 

As a preliminary matter, we find that the Director incorrectly applied current section 320 of the Act to 
the Applicant's derivative citizenship claim, because that section was not in effect until February 27, 
2001. Under current section 320 of the Act, as amended by the CCA, a foreign-born child under 18 
years of age, who has at least one U.S. citizen parent and is residing in that parent's legal and physical 
custody in the United States as a lawful permanent resident, will automatically derive U.S. citizenship 
from that parent. However, the provisions of the CCA are not retroactive and apply only to individuals 
who were not yet 18 years old as of February 27, 2001. Because the Applicant turned 18 years of age 
in 1971, he is not eligible for the benefits of the amended section 320 of the Act. See Matter of 
Rodriguez-Tejedor, 23 I&N Dec. 153 (BIA 2001). Rather, as the last critical event that took place 
before the Applicant's 18th birthday was his father's naturalization in December 1968, the Applicant's 
derivative U.S. citizenship claim must be considered under the provisions of former section 321 of the 
Act, which was in effect at the time and provided, in pertinent part, that: 

(a) A child born outside of the United States of alien parents ... becomes a citizen of the 
United States upon fulfillment of the following conditions: 

(1) The naturalization of both parents; or 

(2) The naturalization of the surviving parent if one of the parents is deceased; or 

(3) The naturalization of the parent having legal custody of the child when there 
has been a legal separation of the parents or the naturalization of the mother if the 
child was born out of wedlock and the paternity of the child has not been 
established by legitimation; and if-

( 4) Such naturalization takes place while such child is under the age of 18 years; 
and 

(5) Such child is residing in the United States pursuant to a lawful admission for 
permanent residence at the time of the naturalization of the parent last naturalized 
under clause (1) of this subsection, or the parent naturalized under clause (2) or 
(3) of this subsection, or thereafter begins to reside permanently in the United 
States while under the age of 18 years. 

B. Acquisition of U.S. Citizenship at Birth 

The applicable law for transmitting citizenship to a child born abroad when one parent is a U.S. citizen 
is the statute that was in effect at the time of the child's birth. Chau v. Immigration and Naturalization 
Service, 247 F.3d 1026, 1029 n.3 (9th Cir. 2001) (internal quotation marks and citation omitted). At 
the time the Applicant was born, former section 30l(a)(7) of the Act, 8 U.S.C. § 140l(a)(7), provided, 
generally, that a person born abroad to a U.S. citizen parent would be a U.S. citizen at birth if prior to 
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the birth of such person the U.S. citizen parent was physically present in the United States or its 
outlying possessions for not less than IO years, at least 5 of which were after attaining the age of 14 
years. 

Because the Applicant was born abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. Matter of 
Baires-Larios, 24 I&N Dec. 467, 468 (BIA 2008). 

11. ANALYSIS 

The Applicant has established that he was born to foreign national parents, and that he was admitted 
to the United States as a lawful permanent resident before he was 18 years old. To prevail on his 
derivative citizenship claim, however, he must also show that both parents naturalized prior to his 18th 
birthday, as required in former section 32l(a)(l) of the Act, or that he met the specific requirements 
in former section 32l(a)(2) or 32l(a)(3) of the Act to derive citizenship from only one naturalized 
parent. The preponderance of the evidence before us does not establish that the Applicant was eligible 
to derive U.S. citizenship under any provisions of the former section 321 of the Act after birth. Nor 
does the record show that he could acquire U.S. citizenship at birth. 

A Derivative Citizenship 

1. Eligibility to Derive U.S. Citizenship Pursuant to Former Section 32l(a)(l) of the Act 

Former section 32l(a)(l) of the Act provides that an otherwise qualified child will derive U.S. 
citizenship if both parents naturalize prior to his or her 18th birthday. The Applicant does not meet 
this requirement, because although his father naturalized while the Applicant was under the age of 18 
years, his mother did not naturalize until he was 23 years old. Accordingly, the Applicant may not 
derive U.S. citizenship under this provision. 

2. Eligibility to Derive U.S. Citizenship Pursuant to Former Section 32l(a)(2) of the Act 

A child may derive citizenship from one naturalized parent pursuant to former section 32l(a)(2) of the 
Act if the other parent is deceased and all of the remaining conditions for derivative citizenship are 
also met. In this case, there is no evidence that the Applicant's mother passed away while he was 
under 18 years of age; rather, the mother's death certificate shows that she passed away in 2012, when 
the Applicant was 59 years old. The Applicant is therefore not eligible to derive U.S. citizenship 
solely from his father on that basis. 

3. Eligibility to Derive U.S. Citizenship Pursuant to Former Section 32l(a)(3) of the Act 

The Applicant is also ineligible to derive U.S. citizenship from his father under former section 
32l(a)(3) of the Act, which allows a child permanently residing in the United States to derive 
citizenship from one naturalized parent who has legal custody of the child after the parents' legal 
separation. The record does not establish that the Applicant satisfies these conditions, as there is no 
evidence that his parents were legally separated before he turned 18 years of age. The record includes 
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a 1944 marriage certificate of the Applicant's parents, as well as his father's death certificate, which 
reflects that he was still married to the Applicant's mother when he died in 1996. 1 Based on the above, 
we find that the Applicant did not meet the conditions to derive U.S. citizenship solely from his father. 

The Applicant indicates generally that the derivative citizenship provisions limit his father's rights as 
a married individual much more than those of his mother, and that the denial of his request for a 
Certificate of Citizenship violates the equal protection guarantee of the U.S. Constitution in light of 
the U.S. Supreme Court's holding in Sessions v. Morales-Santana. However, Morales-Santana is not 
applicable here, as it involves different issues and citizenship provisions. In that case, the Supreme 
Court addressed acquisition of U.S. citizenship at birth under former section 30l(a)(7) of the Act and 
section 309(c) of the Act, 8 U.S.C. § 1409(c). However, the Applicant claims that he derived U.S. 
citizenship from his father after birth. Moreover, the issue in Morales-Santana was the 
constitutionality of distinct physical presence provisions for transmission of U.S. citizenship at birth 
by unmarried U.S. citizen mothers and fathers. The Applicant does not explain how this issue relates 
to his father's marital status in the context of derivative citizenship proceedings under former section 
321 of the Act, or how the U.S. Supreme Court's holding in Morales-Santana might support a different 
outcome in his case. 

B. Acquisition of U.S. Citizenship at Birth 

The Applicant suggests that he may be able to establish that he acquired U.S. citizenship from his 
father if he can prove that his father lived in the United States for at least IO years before his birth. 
However, the IO-year U.S. physical presence requirement in former section 30l(a)(7) of the Act, cited 
above, applies to transmission of U.S. citizenship to children who were born abroad to a U.S. citizen 
parent. Here, the record shows that the Applicant's father became a U.S. citizen through naturalization 
in 1968, when the Applicant was 15 years old, and his mother naturalized in 1976. As there is no 
evidence that either of the Applicant's parents was a U.S. citizen at the time of his birth in 1953, the 
Applicant has not demonstrated that he was eligible to acquire U.S. citizenship at birth. 

III. CONCLUSION 

The Applicant has not established that he derived U.S. citizenship from one or both parents under the 
derivative citizenship provisions in effect before his 18th birthday. He also has not demonstrated that 
he acquired U.S. citizenship at birth, as there is no evidence that either of his parents was a U.S. citizen 
when he was born. The Applicant is therefore ineligible for a Certificate of Citizenship, and his 
application remains denied. 

ORDER: The appeal is dismissed. 

Cite as Matter of A-V-S-, ID# 4274852 (AAO May 1, 2019) 

1 Former section 321(a)(3) of the Act also provides that a child born out of wedlock, whose paternity has not been 
established by legitimation, may derive U.S. citizenship upon naturalization of the mother. The Applicant does not meet 
these conditions, because he was born in wedlock and his mother did not naturalize prior to his 18th birthday. 
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